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The study examines and compares Enforcement of Foreign Judgments in Tanzania, Kenya and Uganda by analyzing the degree to which recognition and enforcement of foreign judgments and arbitral awards are treated under their regimes distinctively. This study comes from the fact that; cross border decisions are often not enforced in another state unless and until the same meets certain statutory requirements. Such requirements are practicable to accommodate the current wants of the growing Tanzania and inevitable global social economic and cultural interaction, it appears to be doubtful as Tanzania is said to have biblical and colonial legislations on the same matter to date. The study argues that the applicability of old laws on recognition and enforcement of foreign decisions may hinder enforcement of rights caused by laws themselves due to outdated provisions, independence of judiciary hindrances, political whims of on power governments and other impracticable and uncertain powers which are established by those laws and some of their unwarranted  provisions’ confusions. Applicable legal regime in Tanzania, Kenya and Uganda provide for modes by which a foreign judgments and arbitral award holder enforce their rights in a manner acceptable by such sovereign states. Some laws establish some uncertain requirements that may lead to judgments holders to delay or fail to enforce their rights, especially when execution is against the government. It is also revealed that some states disrespect the New York Convention, 1957 which inter alia establish bases of the enforcement of arbitral awards to party states; the result of which, this international instrument remain toothless on the shield of sovereignty to decide in enforcing state while jeopardizing rights of in hands of the contestation winners. The general culture of enforcing forum is noted.
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INTRODUCTION AND BACKGROUND TO THE STUDY
1.1	Introduction
Conventionally, the duty of determining disputes between individuals in the society is practically in an exclusive domain of the ordinary courts of law. Determination of the said disputes  pass through different stages which include  instituting them in the appropriate forum with competent jurisdiction, proceedings, decision and enforcement of the decision and sometimes appeals, review and revision and their determination in case the losing part prefers to resort to any other available judicial remedy.​[1]​  The origin of a court as a central adjudicative body is re known in most of the classical scholars’ writings such as Montesquieu and contemporary jurists such as Dicey.​[2]​ 

Article 4(1) and (2) read together with Article 107A (1) of The Constitution of Tanzania​[3]​ vests judicial powers  to resolve disputes in the Judiciary of the United Republic and the Judiciary of the Revolutionary government of Zanzibar. Equally, Section 5A (2) of The Constitution of Zanzibar,​[4]​bestows to judicial authority exclusive duty to determine and resolve disputes too. Although the judiciary of Tanzania has such exclusive and independent rights in resolving disputes as above seen, some conflict resolution powers are vested into executive tribunals forming part of the judicial structure.​[5]​ Where some decisions are foreign in nature, the judiciary remains only with rights to recognize and or enforce them under Private International Law Regime or registering them for their enforcement if they are Arbitral 

Awards.​[6]​ Although the judiciary as the fountain of justice recognizes and enforces foreign judgments, decree, orders and arbitral awards under Private International Law and applicable domestic laws once matters before the court have within it foreign elements,​[7]​ the practice depends much on the kind of the judgment, order or decision as some other decisions have their own ways to be treated under different laws. Foreign probate is a good example in support of this foregoing discussion. Generally, reciprocity  and recognition of foreign judgments and arbitral awards for their enforcement in Tanzania is limited  to countries with reciprocity agreements to each other​[8]​ while for Foreign Arbitral Awards  to signatories of  the New York Convention,1958  ‘the NYC’​[9]​ apart from other limitations based on  the nature of the laws, political will, culture and policies.  

Therefore, for the purpose of the scope of recognition and enforcement of foreign decisions in Tanzania,  if it is the decision of the court with reciprocity in Tanzania be treated under the Reciprocal Enforcement of Foreign Judgments Act,​[10]​ if judgments, decree or order reached in Zanzibar, Kenya, Uganda and Malawi be extended to Tanzania Mainland for their enforcement under the Judgments Extension Act​[11]​ and if Arbitral awards involving foreign parties be subject to the requirements of the New York Convention​[12]​ along with the Arbitration Act​[13]​or other international agreements with which parties and Tanzania are members. However, such interstate relationship bringing different states together under similar instruments is not a guarantee for recognition and enforcement of foreign decision.​[14]​

It is here from the international law regime is stated to have not been simple due to application of the different and non-common set of laws to apply in different sovereignties.​[15]​ For example; apart from the colonial inheritance as one of the source of conflict of laws and growth of commerce, trade and services, while foreign investments  are witnessing an inevitable growth and cross border transactions  that  cause the rise of a heap of bilateral investment treaties and agreements concluded by different states.​[16]​ 

The regime is alleged to suffer from lack of smoothness due to conflicts between different forces released after the Second World War.​[17]​ It is also noted that the more the increase of international instruments the likely the increase of conflicts of laws. The other problem has been the post independent states living in the colonial background environments of outdated laws which do not tally with  the today’s global expectation and society demands as dictated by the every now and then inevitable inter states society integrations.
As it was once stated by the late Mwalimu  Nyerere in his speech ‘The Future of Africa’​[18]​ that African People have been shaped  much by their own past however no part of Africa will ever become duplicate copy of any part of Europe and an African in Africa will never simply become a black European. Tanzania as part of Africa needs to rush from Europeanism through purported colonial laws to independent society to ensure and keep across with the today’s global need. Tanzania has therefore to live in the present while thinking on how to go in the future by learning from the past as once alerted by Sammata CJ.​[19]​ 

Basing on the strength of the above discussion, this study observes the sufficiency of the laws on recognition and or enforcement of foreign judgments inclusive of arbitral awards comparatively, also considering the position of the government policy, independence of judiciary and political role in the operation of the Conflict of laws in Tanzania, Kenya and Uganda.

1.2	Background to the Study
Before colonialism, Tanzania, the then Tanganyika and other parts of Africa had no central machinery to administer justice.​[20]​ While Africans lived according to their customs, their mode of dispensing justice varied comparatively from one tribe to another.​[21]​ This reality continued until when the system was shaped by the British Colonial rule into a common law face focused on the British desire to shape Tanganyika from the tradition/customary rules, hence emergency of common law court systems for administering justice as introduced by the British.​[22]​  Before British rule in colonial Tanganyika, the German rule recounted no measures to shape the legal system due to the nature of their rule they imposed on African societies, Tanganyika (Tanzania) inclusive.​[23]​ 

Basing on the fact that, law has no history but a recount of successive laws, their cause and effect within inner contradictions of law itself as asserted by Shivji,​[24]​ for the purpose of this study, the British colonial rule therefore makes a good recordable history of the Tanzanian legal system and therefore a good background to the study at hand. This situation opens the revelation that Conflict of Laws complication may arise over the years due to adoption of the foreign legislations as observed by Thanawalla.​[25]​ Along with Thanawalla’s proposition, the proposition behind Conflict of Laws generally, that a court must recognize every right that it enforces but it need not to enforce all rights it recognizes,​[26]​and circumstances under which  a foreign judgment will be recognized are approximately the same  as those under which it will be enforced​[27]​

Perhaps opens the arena of the problem as it is going to be discussed below along with the position of the NYC that recognizes the enforcement of the arbitral awards to be subject to the enforcing states’ domestic culture.​[28]​ Post independent African States, Tanzania inclusive, experienced a heap of laws, which created a dilemma on choice of law after foreign rule.​[29]​  This multiplicity of laws was both domestic and foreign.​[30]​ T

his being a problem, towards building Post Independence African nations, conferences by post independent African states, including Tanzania were convened in 1959 to 1963 discussing on how colonial legal organization could operate in the newly independent states.​[31]​ A number of options were discussed as the solution to the existed conflicting multiplicity of laws. Tanzania opted from the proposed solutions to harmonize and integrate available systems she had experienced; whereby the existed legal systems remained in force as self-sufficient bodies of law making the system continue serving as a source of law with a rule of choice to apply an alternative system in actual cases.​[32]​

The other three options left out by Tanzania were to reject foreign  and general laws altogether  and restore pre-colonial tribal legal system, to reject the then un codified  and un developed tribal legal system of laws and build a modern legal system that is  modernization, and to unify the component of all preexisting systems and create a completely new system replacing all systems in existence, that is complete unification and finally combination of all the processes of harmonization and integration whereby the existing legal system remained in force as self-sufficient  body of law.​[33]​ It is here from; the post independent Tanzania’s application of the laws is inter alia based on written, customary and received laws. The Judicature and Application of Laws Ordinance,​[34]​ Currently the Judicature and Application of Laws Act​[35]​ that was enabled to apply and recognize certain laws which are general or written, Laws applied in England on 22/7/1920 and the doctrine of equity​[36]​justifies the practice. The latter is also known as received laws and both enshrined under the Judicature and Application of Laws Act.​[37]​  

The British colonial Tanganyika applied the Tanganyika Order in Council​[38]​ ‘the TOIC’ in accordance with the manner that was applicable in England and as it was imposed by the In the India’s British Colony.​[39]​ The TOIC was thus to apply in Tanganyika in accordance with the manner accepted under Section 17 of the said TOIC.  The TOIC inter alia provided for court’s jurisdiction and applicable laws in both Criminal and Civil to fall under both trend that was applicable in India, common law doctrine of equity and statutes of general application in force in England at the date of this ordinance.​[40]​ 

It is here from, then the Foreign Judgments (Reciprocal Enforcement) Act​[41]​ was made applicable in Tanganyika as it was applicable to the British in England. This Act is what in to day in Tanzania is known as the Reciprocal Enforcement of Foreign Judgments Act, the REFJA.​[42]​ All East African countries, Tanzania the then Tanganyika inclusive, applied this legislation in their jurisdictions and had similar provisions.​[43]​ Surprisingly, it is so far about eighty four (84) years since this legislation was put into play in Tanzania hence difficulty to prove if it carries within it the needs of the Today’s Tanzanians and the global world at large. It is also put in to consideration that it is neither a Tanzanian law nor was it legislated by free minds by Tanzanians to cater for their needs.

Reciprocity under the law at hand is to some extent vested in the powers of the president​[44]​ to determine rights of individual regardless the constitutionality powers of the court in respect of determining rights of individuals. Along with that, the REFJA​[45]​ establishes some provisions that bless the executive powers appearing to interfere the other arms of the government. For example, so as the court to make rules to dealing with procedures and discharge of other rights as its obligations by powers it has under different laws of the state,​[46]​ the REFJA requires that the president must have authorized that process, which this study considers the problem as it ambushes the independence of the judiciary and the principles of rule of law and separation of powers at large. 

In addition to that, specificity of the application of the law in administering justice is flimsy to embrace misuse of powers. The implication is that, the REFJA contains unhandsome provisions which may not stand feat to promote the consummation of justice by both Tanzanians and foreigners once the foreign judgment is to be recognized for enforcement. Apart from the REFJA, Customary law  on the other hand is the other source of law that implicate and is associated with conflict of laws whether internal or Under Private International Law Regime. Customary law has two implications. The first is the traditional African society laws they used as their own tribal laws while the second is that norms arising from the international laws doctrine of comity.​[47]​  It is here from therefore, the historical background of Tanzania, the doctrine of equity, written, received and customary laws as existed during British rein as the Tanganyika Order in Council of 1920 revealed.​[48]​ It is therefore a sort of truth to observe that Private international law remains no guest in Tanzania but how to go about it.  

On the other hand, Tanzania just as some other countries has entered a number of bilateral and multilateral treaties​[49]​due to growth of commerce, trade, services and desire to expand investments by the world. The growth of investments and existence of the unilateral and bilateral treaties have sometimes been to the effect that they encourage foreign disputes resolution mechanisms that also require such reached decisions to be respected by the state members to the international instruments. The NYC became applicable in the United Republic of Tanzania on 12 January 1965.​[50]​ 

Recognition and Enforcement of Foreign Arbitral Award under the NYC therefore is the best example to be discussed on behalf of the other international instruments. This instrument works along with the repealed instruments which are ratified and making part of the domestic law; that is the Arbitration Act.​[51]​ These international instruments replaced by the NYC are both the Geneva Protocol​[52]​ and the Geneva Convention on the Execution of Foreign Arbitral Awards.​[53]​ These instruments so far are domesticated and make part of the Tanzania’s Arbitration Act to date.​[54]​ 

The NYC has no legal enforcement capacity due to the sovereignty of the state and forum and different other aspects to qualify enforcement of the arbitral award that usually impede the recognition is said to be one of its weaknesses.​[55]​ The NYC in Tanzania works shoulder to shoulder with the Arbitration Act.​[56]​The Arbitration Act is the princi​pal law governing arbitration matters in Tanzania,​[57]​ enforcement of the Foreign Arbitral awards inclusive. However, although both foreign and domestic arbitral awards are enforceable under the Arbitration Act,​[58]​  the CPC​[59]​ also extends it arms on enforcement of arbitral awards related matters though stated to base on domestic arbitral awards only despite its noted categorical confusion with the Arbitration Act.​[60]​  

The legal lacunae noted is where for instance in Kenya, one of the requirements that qualifies enforcement of the Foreign Arbitral Awards under the Arbitration Act of Kenya​[61]​include the award to be in accordance of the Public Policy​[62]​ while in Tanzania, the issue of public policy is un common and not given under the Arbitration Act ​[63]​nor is the same given under the CPC and therefore can’t stand as a bar for registration and or enforcement of an arbitral award.  Such reflection may not suit the current Tanzanians need and the general arena of Trade and service and may establish an arena of abuse of justice.

Further, The Arbitration Act of Tanzania reflects no UNCITRAL Model Laws. It is still more or less the Arbitration Ordinance​[64]​despite its amendments of 1971.​[65]​ It domesticates outdated international instruments (Protocol on Arbitration Clauses, 1923 and the Geneva Convention on the Execution of Foreign Arbitral Awards 1927) which failed to accommodate the global wants hence accelerating the birth of the NYC.​[66]​ This Ordinance​[67]​ existed and regulated Arbitration matters including the recognition and enforcement of the foreign arbitral awards.​[68]​ 

The statute is as old as 88 years today and probably too biblical to accommodate the to days’ Tanzanians and global wants on transactional edge considering further that   this ordinance which is inperimateria with an English one that is  the Arbitration Act of England, 1889​[69]​even since it was copied, it has never been changed. It is a bad sign that together with this law and the other international instruments related to arbitration, recently the government of Tanzania has reflected to insinuate them on their applicability on its favour in relation to the domestic state interests​[70]​once in most case the decision is to be enforced against the government. For example, Discussing in the parliament, the legislator was looking on the possibility to come with what it called a new bill that would legislate and establish only domestic arbitration as the multilateral arbitration and investment guarantee bodies  were accused of impartiality in resolving disputes between member countries and investors the reality that met strong opposition from opposition parties legislators.​[71]​

As the focus among other things based on the conditions by Tanzania on membership to Multilateral Investment Guarantee Agency (MIGA) Conventions and International Centre for Settlement of Investment Disputes (ICSID) the opposition legislators’ point was that Tanzania was doing nothing but establishing bad environments for investors as they could no longer have any other instrument to rely on for their protection.​[72]​ On the strength of the above argument, the study creates doubt as to whether both the NYC and Arbitration Act meets the today’s Tanzania and global society needs considering that they are old and where legislated to accommodate the colonial interests and therefore not feat to dictate today’s Tanzanians and the global society’s needs.

Nevertheless, Public policy, politics and culture of the society and purported pseudo whims and manifesto of the ruling party are said to have been a threat to enforcement of foreign judgments apart from the colonial legacy reflected by the outdated laws legislated by the colonial masters for their favor. Finally yet importantly, some legal practitioners and Researchers find that on arbitral award bases, the NYC is too fragile to satisfy the enforcement of arbitral award desires basing on sovereignty issues on one hand and ambiguities in its provision that weaken it and make it fail to accommodate its intention of availability on the other hand.​[73]​Generally, there can never exist peace without justice.​[74]​ 

The aim of judiciary being protection of rights, duties and interests of every person, as constitutionally given under article 13(3) of the Constitution of the United Republic of Tanzania​[75]​ in its words that “(the) civil rights, duties and interests of every person and community shall be protected and determined by the courts of law or other state agencies established by or under the law”, the good laws remain the best tool to reach the said goals while creating certainty in serving consumers. This study leaves away such all other elements of the Conflict of laws which are jurisdiction, choice of applicable laws and so on, and goes to reciprocity, recognition and enforcements of foreign judgments  basing on the applicable laws only; and taking into consideration the experience in Kenya and Uganda. 

The study therefore apprises the REFJA,​[76]​ JEA,​[77]​ The Arbitration Act​[78]​ and NYC​[79]​ on their sufficiency in covering the recognition for enforcement of the foreign judgments and arbitral awards in Tanzania so as to dispense justice as per the today’s Tanzania need and the general world at large. Not only shall the study look at above three instruments but other possible applicable laws as the CPC, 1966​[80]​ as the master law to civil proceedings legislation and actually used too in registering arbitral awards in spite of the Arbitration act pervasiveness on the foreign related arbitral awards determination for the enforcement.​[81]​ 

1.3	Statement of the Problem
Of the best evidences on good relationship between states, enforcement of the foreign judgments is amongst.​[82]​Inter alia, any integration initiative is likely to be motivated by an effective foreign judgment enforcement regime.​[83]​ However, recognition and enforcement of foreign judgments and arbitral awards give rise to tough questions in Private International Law.​[84]​ Cross border Trade and services have remained inevitable and therefore causing an inflow of people while attracting innumerable conflicts hence foreign adjudication and need for enforcement of foreign decisions in foreign jurisdictions.​[85]​There are also possible politics pressure and possible misuse of the legislation’s notable weaknesses to bless injustice and impediments on investment integration as fore detected.​[86]​ 

Following this state of affair, there have risen a need to revisit laws governing recognition and enforcement of foreign judgments in a form of study so as to arise different lacunae, challenges and  the extent to which  these laws engulf the current society needs while making a comparison with the law and practice to sister states of Uganda and Kenya.

 Of the today’s legal systems applicable in East Africa just as other parts of African colonized states, British and or common law systems have occupied large space.​[87]​ Tanzania being one of the states that experienced British rule and or administration has accommodated common law legal system in its practice.​[88]​ Recognition and enforcement of the foreign judgments is one of the common law and currently inter alia,  making one of the domestic duty that Tanzania discharges either in accordance with the existing laws, doctrine of comity or other international obligations under different international instruments or as its duty as impliedly attached to civilization. 

Such recognition for and or enforcement of the foreign judgments covered by this study is that enforceable under the REFJA.​[89]​JEA​[90]​ and The Arbitration Act considered simultaneously with the NYC.​[91]​ The CPC​[92]​that tends to extend its arms on Arbitration matters though said to confuse each other with the Arbitration Act​[93]​ shall as well be flimsily looked at keenly so as to see its role on enforcement of Arbitral awards. It should be noted that not all foreign judgments are recognized for enforcement as some of them are intended for recognition only.​[94]​The Civil decision enforceable under the REFJA is limited to such judgments and or orders given or made by the court for payment of the sum of money in respect of compensation or damages to an injured party.​[95]​ 

This kind of decision being the action in personam, does not include matrimonial cause or any other matter connected to it, bankruptcy, winding up of the company, lunacy, guardianship of infants and administration of the estates of the deceased persons.​[96]​ The JEA extends to Tanzania mainland judgments decree or orders for any debt, damage or costs reached by the competent courts of Malawi, Kenya, Uganda and Zanzibar​[97]​while the Arbitration Act and the NYC deal with arbitral awards only to the signing countries. The nature of Tanzanian Conflict of Laws legal regime generally and  pertaining to foreign judgments recognition and enforcement in particular  is alleged to be antiquated and sometimes ignored by not giving it its importance since it came in existence during colonial era and has not under gone any amendment to cub the current need of the Society. 

The REFJA is applicable to judgments or orders from the superior courts of Lesotho, Botswana, Lanca, Mauritius, New South Wales, Zambia, Seychelles, Somalia, Zimbabwe, Kingdom of Swaziland and the United Kingdom only according to the Reciprocal Enforcement of Foreign Judgments and the Reciprocal Enforcement (Extension of Part II) orders.​[98]​ For countries out of the list under the schedule above seen, the law allows the president to expand, the list under which the law may apply by powers he has under section 3(1) REFJA. 
The provision does not provide for what the president is to consider reaching such powers to establish jurisdiction of action of the foreign issue. Is it not possible to be misused? Is it not likely to violate separation of powers and the independence of the judiciary in particular? Some enforceable orders/decree matters are not covered under applicable laws of Tanzania or covered under separate laws. Probate and letters of administration are making a good example as they are treated in accordance with the requirements of the Probate and Administration of Estates Act (‘the PAEA’).​[99]​

Apart from the above, Enforcement of the Foreign Award under the Arbitration Act  has been facing some challenges due to the nature of the law itself as it is working on an outdated international repealed instruments which are the  Geneva Protocol​[100]​ and the Geneva Convention  on the Execution of Foreign Arbitral Awards.​[101]​ Apart from the nature of this domestic law, which a number of writers have depicted to lay down in conflict with the CPC on applicable procedure, is said to be domestic in nature but foreign in content as it was legislated basing on the British Arbitration Act 1889 and the same has not ever been amended to suit the today’s society needs.​[102]​ The NYC requires under Article III signing states to recognize and enforce arbitral awards in accordance with the rules of procedure of the territory and conditions laid down in it. The instruments also allow the recognition to base on rules of the state, which may be founded on weaknesses, and therefore to remain of no assistance as it gives a diversion lacuna from administration of justice. 

For example, the current position of the applicability of this instrument is an option to some state as per the position of the Republic of Ugandan High Court’s decision reached in an application between Stirling Civil Engineering Limited and Government of the United Republic of Tanzania.​[103]​ In this matter the High Court of Uganda, among other things, held that Uganda as a sovereign state has an option to be bound by the NYC or not as the matter of sovereignty stands and Uganda so confirmed her option not to get bound by the NYC by dismissing the application inter alia.

Along with old laws, unrealistic political dimension and practice, challenges in rule of laws, separation of powers, outdated government policy and pseudo culture based on ruling party’s manifesto in addition to other challenges in developing countries like Tanzania are likely to contribute to foreign judgments and arbitral awards recognition and enforcement unwarranted impediments on such recognition for and or enforcement.  Sometimes, re litigation of ready closed complains to their finality or litigation on the ongoing matters in the other forums (res judicata or res sub judice) against Civil Procedures Principles that are internationally observed actually more practically in economically based big countries is likely. The problem becomes even severe whenever the foreign award, order or decree has always been entered against the government and so required to be recognized for enforcement. An Uncertainty in enforcement of the foreign judgments may have adverse impact on Tanzania among of which is to weaken integration of trade and services with foreigners on the bases of insecurity of transactions, delay or total deny of justices to those entitled, hidden or acting against public policy and sometimes interfering independence of the judiciary. It is very important to have laws which embrace the society growth and demands. While doing so, legal certainty is very important to the betterment of Tanzanian society and other stakeholders. Basing on the strength of the above reality, laws addressing the society demand due to its growth and integration globally is crucial to the current Tanzania and the global community at large and bears good contribution towards its growth not only economically but also socially and possibly politically.

1.4	Objectives of the Study
To enlightening the sufficiency  and tenability of the laws governing recognition and enforcement of the foreign judgments and arbitral awards in Tanzania compared with Uganda and Kenya and suggest measures to bridge these gaps for effective, smooth and reliable justice administration in the today’s Tanzania and encourage integrations of states for their growth economically, socially and possibly politically.

1.4.1	Specific Objectives
i.	To assess the extent to which laws governing recognition and enforcement of the foreign judgments and arbitral awards are sufficient to accommodate the current needs of Tanzania and the Global society at large;
ii.	To enlighten the extent to which the laws and practice have been put into play congruent to doctrine of separation of powers and  the independence of judiciary in particular and propose responsive and plausible measures which are friendly to recognition and enforcement of foreign judgments in the today civilized Tanzania;
iii.	To compare the framework in Tanzania, Kenya and Uganda on enforcement of Foreign judgments and arbitral awards and the role of politics and polices in shaping the enforcement of the foreign judgments and arbitral awards.

1.5	Research Questions
The following Research questions are involved in this study:-
i.	Are laws governing recognition and enforcement of the foreign judgments and arbitral awards sufficient to accommodate the current needs of Tanzania and the global society at large in recognition and enforcement of foreign judgments and arbitral awards?
ii.	Is the practicability of the laws on recognition and enforcement of foreign judgments and arbitral awards in Tanzania been put into play congruent to the doctrine of separation of powers and the independence of judiciary in particular? And what are friendly, responsive and plausible measures suggestive for recognition and enforcement of the foreign judgment in the today civilized Tanzania?
iii.	To what extent does the foreign judgment and arbitral awards legal regimes in Tanzania, Kenya and Uganda can be compared? What is the position of politics, independence of judiciary and public policies in shaping recognition and enforcement of the foreign judgments and arbitral awards?

1.6	 Significance of the Study




As far as this study is concerned, it is much useful to start this particular part by first revisiting the meaning of the important terms in nutshell as they shall be used. This will assist in dealing with this study with undivided minds to relate literatures as shall be applied depending on the terms as the author might use them synonymously and sometime used distinctively. Basing on the above point of view, some terms are as here under elaborated.

Enforcement is simply defined as the processes by which orders of the court may be enforced​[104]​ whereas recognition is referred to inter alia as a principle by which a foreign law apply under Private International Law as the law of the recognized state or subsidiary body set up by it.​[105]​ Recognition is also referred to as a circumstance when a court of one jurisdiction accepts a judicial decision made by a court of another foreign country and issues a judgment in identical terms without hearing the substance of the original lawsuit​[106]​whereas enforcement is referred to as the act of compelling compliance with the law.​[107]​ 

However, recognition and enforcement appear to be two distinctive things in one hand and one thing in another simply because some judgments may be for recognition only while sometimes both go together as enforcement cannot apply on the judgments before recognizing it.​[108]​ It is therefore in the ambit of some literatures that sometimes, recognition and enforcement have different meaning but may be used interchangeably.​[109]​In addition to the above, the terms apply separately as the judgments may end on recognition leaving enforcement.​[110]​

From the above, the court decision may be an order, judgment, decree, an award of the tribunal, etc. Basically and as this study is going to point out, Private international Law is based on the international legal system. The international legal system is founded essentially on consensus through the practice of the state and agreement.​[111]​ Once rules of International law are established, they are imperative in nature and are not subject to unilateral modification by the state.​[112]​Once they encounter absence of the enforcing machinery, it is considered to be a weakness of the international law.​[113]​In additional to that, Conflict of Laws and Private International Law are used interchangeably to mean one another in different jurisdictions.​[114]​

It should as well be noted that a declaring state in agreements might not be binding and creating legal obligations. Parties to agreement may intend that such agreements not be binding in nature however, a non-binding accord may start-forming practice when accompanied with opinion juris making a custom.​[115]​ A point to note in nutshells is that, Tanzania just like other nations is part to international fields of laws and Private international laws in particular. Being part to this field Tanzania as one of the civilized country observes international customs and traditions. The reasons behind this are in the light of Zanjani.​[116]​  He discusses inter alia that  the acceptance of the rules tailored on the International traditions as binding on the nations because of implied obligations and commitments to what the majority have committed themselves like other moral principles and aspects of social life acquired as binding force and respect becomes the duty of civilized nations.

1.7.2	Literature Review
Few scholars in Tanzania have attempted to discuss critical issues arising from Conflict of Laws, recognition, and enforcement of foreign judgments and arbitral awards in particular in Tanzania. Therefore, most of the pieces of literature cited in this paper have been generated from other jurisdictions.  Since the thoughts and findings of these authors are relevant to this study, they have been incorporated in order to determine the potential legal gaps that form the scope of the present study. This is because of the challenges facing recognition and enforcement of the foreign judgments and arbitral awards as they entangle complications to their enforceability when is to be done in foreign countries as well.​[117]​ 

Discussing different elements of this study making a core of it as a whole, separately the discussion is as organized bellow. Hussein and Khartoum in their paper, Foreign Judgement Recognition and Enforcement in    Courts of Tanzania and Kenya​[118]​ observe that Private International Law perspective enforcement of foreign judgments is a good example and evidence of good relationship between states. Following the increase of local and foreign investments, liberalization, globalization and flow of people from one part of the world to another, conflicts have mushroomed arising the need to be adjudicated in one area while enforcing judgments in another area.​[119]​ 

They observe further that; effective foreign judgment enforcement regime is a key component of any integrations initiative likely to achieve significant access. The writers find that there are matters which impede recognition and enforcement of foreign Judgments inclusive of dispersed laws which must be unified while following all theories in recognition and enforcement of foreign decision.​[120]​ They find it is of no essence since judgments remain judgments so long as states have decided to establish relationships for balancing global justice. They have not digested directly on the issue of outdated applicable laws, independence of judiciary and role of politics in the very arena of recognition and enforcement of the foreign decisions.

Thanawalla in his article Foreign Interprets  Judgments: Their Recognition and Enforcement in Private International law of East Africa​[121]​argues that basing on the principles laid down by Graveson and Dicey which are that  courts of law are bound to recognize every rights they have to enforce but need not to enforce all rights they recognize, circumstances under which  a foreign judgment will be recognized are approximately the same  as those under which the recognized judgment will be enforced, equally the similarity covers the reality in East African States. Further that, the huge issue remains being adoption of the long year’s legislation of another country. 

While analyzing applicable laws in relation to recognition and enforcement of foreign judgments in East Africa, Thanawalla does digest in detail the role of politics, independence of judiciary and public policy’s position in relation to enforcement of the foreign judgments.  Japhet, E. in his Research entitled The Effectiveness of the Laws in Recognition and Enforcement of Foreign Judgment in Tanzania​[122]​basing on the REFJA argues that the applicable laws in recognition and enforcement of foreign judgments do not tally with change of social economic developments resulting to interaction of people from different legal systems hence the requirements to modify the ancient legal systems and practice. Further, he adds that some legal provisions need modification so as to feat the update application of laws on Tanzanian society. The arguments posed on the REFJA by Japhet, do not clearly digest the issue of the position of independence of judiciary, role of politics and public policy.

Mkata, F. E. in his thesis entitled, The Recognition and Enforcement of Foreign Arbitral Awards: A need for reform of Tanzanian Legislation​[123]​ taking the Norton Rose Fulbright position on Tanzanian Arbitration laws discusses by tracing the history of the Arbitration Act​[124]​ in relation to enforcement of foreign arbitral awards in Tanzania. He finds that prior to the enactment of the Act, arbitral awards enforcement and other related matters were regulated by the Arbitration Ordinance of 1933 which was enacted during British colonial rule in Tanzania based on the English Arbitration Act of 1889. That along with international instruments in relation to the Arbitration laws applicable, still the Arbitration Act of Tanzania reflects the current need when it comes to enforcement of foreign Arbitral award as it is done on domestic one, hence need to reform. He does not digest on the issues of public policy and independence of judiciary in one way or another, he therefore discusses the legislation to its generality.

Moreover, Kapinga and Ng’maryo in their article going by title Registration and Enforcement of Arbitral  Awards in Tanzania,​[125]​ argue that a foreign arbitral award is subject to recognition and enforcement whereby it has to pass through different states so as to qualify it and get adopted as an ordinary court decree ready for enforcement. They observe that the Arbitration Act as the law governing both domestic arbitral proceedings and enforcement of foreign arbitral awards has scarcities. They illustrate on how Enforcement of the arbitral award is based on not only the Arbitration Act​[126]​but also the NYC. They consider the Arbitration Act old to accommodate the today’s Challenges on Tanzania society the general universe. 

The arguments are not disclosing as to what extent the foreign arbitral awards are impeded by outdated instruments nor do they clearly reveal the public policy, role of politics and independence of judiciary pursuant to recognition of the foreign decision. Further, they are mute on the issue of ordinary foreign judgements. Further, Makaramba in the article ‘Tanzania (​http:​/​​/​www.thecitizen.co.tz​/​.​/​index.html.%5bTanzania​) Arbitration laws outdated: New Statutes a must’​[127]​admits on the weaknesses of the Arbitration Act. He laments that the Arbitration Act is characteristically antiquated and incapable of being useful in contractual disputes decision. To him, the statute obstructs practitioners of law when trying to resist in courts of law the enforcement of arbitral awards.​[128]​ 

Makaramba concludes that the law is the colonial replica and not feat to withstand with the current knowledge and business environments of Tanzania. He is silent on enforcement of ordinary foreign judgements, independence of the judiciary, political interests and so on.Besides, Mapigano in his work ‘A manual for Mediation Training in Tanzania’​[129]​ admits on insufficiency of the laws applicable on arbitration. He on the other side discusses on the crucial function of the arbitration process as   an option to judicial process or litigation. He admits on the insubstantial and limited scope of its application. In the other words, Mapigano is of the position that despite its importance, arbitration is limited under the laws applicable making it unfruitful due to insufficiency of the laws themselves. His argument does not directly disclose the extent to which enforcement of foreign arbitral awards is impeded under Tanzanian laws and general environments.

George, M.N. in his work ‘On Arbitration Act​[130]​discusses that the Arbitration Act is outdated and it does not comply with the update international instruments current in use. Therefore, the law cannot effectively resolve disputes between the parties in the current situation as it has so far to some extent overtaken by events. He does not digest perfectly such disqualifications in relation to recognition and enforcement of the foreign arbitral awards shortcomings in Tanzania. Further, his observations are limited to the Arbitration Act.Along with the above, Othman in his speech going by the heading ‘A speech at the Annual General Meeting of the Tanzania Institute of Arbitration’​[131]​ points out generally that The Tanzania arbitration Act is outdated and is working in a scattered legal framework and therefore calls for the need to have one respectful statute improved and speedy mechanisms for resolving commercial disputes in a friendly manner which is greater now than before. He denotes that Investors require safety and security for their investments and speedy determination of disputes that may arise from commercial transactions. The speech does not stipulate in detail on how outdated the legislation is. The general approach on the foregoing has remained unconfined on the challenges specifically sought. 

Francis Kariuki in his paper going by the title Challenges facing the Recognition and Enforcement of International Arbitral Awards within the East African Community​[132]​ discusses that an arbitral award pursuant to international arbitration is final and binding on parties. However, seeking the recognition and enforcement of a foreign arbitral award by a successful party is likely to face monumental challenges in another member State. Such challenges include failure to adequately address private international law issues in the integration process; the countries do not share a common legal history, meaning that their legal systems slightly differ in posing serious conflict of laws difficulties. The grounds for refusing to recognize and enforce foreign arbitral awards are so wide, creating further uncertainty and unpredictability in the process. Kariuki does not digest specifically on the adequacy of the instruments applicable, role of politics and independence of the judiciary in relation to some matters addressed by this study.

To other ordinary foreign decisions, a number of authors have a lot to say as it is going to be discussed below. In the light of Morris in his book entitled Conflict of Laws​[133]​ argues that Enforcement of foreign judgments may face different challenges in an enforcing country. He observes that once that judgments recognition and enforcement in one country fails, at the enforcement stage, the country giving that judgments cannot go to enforce it. The alternative to the judgments holder is to bring a fresh action (in England) but brought on the foreign judgments given.​[134]​ He adds that, a court may recognize each foreign judgment but may not enforce each recognized judgments basing on the doctrine of comity, an action on a foreign judgments, enforceability under the available statute of the United Kingdom and Common Wealth Countries.​[135]​ 

He does not observe likely challenges that may arise from outdated laws in developing countries nor does he talk on independence of judiciary and position of political role towards recognition and enforcement of foreign judgments more especially in young countries like Tanzania. Collier, J.G in his book with title Conflict of Laws​[136]​ admits that recognition and enforcement of foreign judgments has remained difficult to deal with due to the nature and culture of the recognizing and enforcing forum. 

He discusses that not all judgments are subject to recognition and enforcement. He itemizes judgments requiring recognition only, some of enlisted judgments being divorce, nullity, and so on while some enforceable ones such as maintenance orders, damage, and recovery and so on. He embarks on the matter to its generality and not by one difficult after another while portraying how difficult recognition for enforcement in the enforcing forum stands. Cheshire and North on the other hand, in their book entitled Private International Law,​[137]​ argue that Private International law witnesses complications arising from recognition and enforcement of the foreign judgments. They observe that such complications are due to the need of the petitioner to satisfy judgments or arbitral award in a granting jurisdiction to deter questions as to whether or not the judgment is enforceable in another jurisdiction due to the permissibility of recognizing and enforcing the same in enforcing countries. 

These two jurists discuss recognition and enforcement in the compliance and satisfaction perspective in respect of the assessment of the recognizing country. They do not specifically digest on the position of the outdated laws which do not tally with the global need, role of the judiciary and position of politics in enforcing foreign judgments in an enforcing state. Further, Bernstein and Wood in their book with title A hand book of Arbitration Practice​[138]​ address and discuss challenges facing recognition and enforcement of foreign decision to be Cultural, Politics, Policies, sovereignty shield and interstate relations of some awards enforcing states. 

They add insufficiency of laws to have been not favorable to some claimants in some instances and therefore manipulating environments to attempt seeking for more foreign recognition and enforcement of their rights. Their discussion is inclined on the arbitral awards to the extent that they do not much digest on ordinary judgments which do not arise from the arbitral awards. Besides, Kiestra in his work with tittle The Impact of European Convention on Human Rights on Private International Law​[139]​ discusses that rules governing issues of Conflict of Laws which are jurisdiction, applicable law, recognition and enforcement as may in one country be statutorily given while in other countries not so found that such elements are therefore in some jurisdictions not understood exactly to include similar matters in every country. 

In such other countries where they are found to be statutorily given may be taken as procedural in nature therefore short to cover the needs in a particular forum hence challenges. Kiestra takes such recognition and enforcement of foreign decisions to its general challenges where as he does not digest on how specifically the problem stands in different forums. Moreover, Hans Van Loon in his paper  The Hague Conference on Private International Law: Current Problems and Perspectives​[140]​ admits on the challenges arising from the Private International law as they are much affecting the developing countries. He presents that the earth is one but the world is not, as it is divided in a numerous legal systems of private law. 

That a contract’s validity in one legal system may not be so valid in another, enforceable judgments in one legal system is not necessarily enforceable in another under other Private International Law. Van Loon suggests that such challenges must respond to new needs quickly and adequately due to the changing character of the Private International Law. Prior to Van Loon’s discussion above, he had already had the following to discuss in his paper going by the title  The Hague Conference  on Private International Law ​[141]​ that cross border situations faces a range of endless questions.  

Such questions may rise with regard to such foreign integrations since solutions given at the national and regional levels appear to be increasingly insufficient in the light of progressing globalization hence calling for the Hague conference on Private International Law to develop and service frameworks of multilateral legal instruments which despite the difference between legal systems will allow individual persons and companies to enjoy high degree of legal security. He remarks that when people cross borders or act in a country, which is not theirs, the variety of legal systems, may unexpectedly complicate or even frustrate their actions. 

The similar alerts have continued receiving numeral contributions basing on the issue of jurisdiction, applicable law and enforcement. According to Muruga​[142]​while observing the matter on the internet view, finds that the complexity of these issues have much increased manifold when transactions are electronic business based. The issues have remained the challenge more especially on the jurisdiction and applicable law in case of the misunderstandings between parties. Michaels, R. through Max Planck Encyclopedia of Public International Law under title Recognition and Enforcement of Foreign Judgments​[143]​discusses that the recognition and enforcement of foreign judgments was in the ancient times applicable under local laws to foreigners. Foreign judgments were denied any force beyond their territories. By contrast, under the ius commune, no clear difference was made between foreign and local judgments as foreign judgments were freely recognized and enforced. This liberal attitude changed with the rise of the doctrine of sovereignty with which a duty to enforce foreign judgments was rejected as an undue restraint of sovereignty therefore making enforcement to base on new principles of reciprocity and comity. He notes that Recognition of a foreign judgment requires that the rendering court had jurisdiction, but how to determine this is not always clear. 

He observes that there is the need for treaty commitments for recognition and enforcement of foreign judgments. Michael does not clearly digest on such unclear matters so as to establish the coherence with the matters discussed in this study. The Ius commune seen above is a Latin legal term whose implication is a combination of the canon and Roman law which formed origin of the common law system of the legal thoughts in the historical Western Europe during the Justinian’s reception in the 12th and 13th Centuries.​[144]​ 

According to Andrew and Paul​[145]​ and in the historical point of view, and in connection with the European history, ius commune signifies that, from the 14th to the beginning of the 16th   centuries, most of the Europeans shared a familiar legal custom. Numerous local and regional differences on the commandment existed, but the terminology, concepts, and structure provided by elements of Roman law provided for a common framework of the European users.​[146]​ Michael Quilling in his article entitled The Recognition and Enforcement of Foreign Country Judgments and Arbitral Awards: A North-South Perspective ​[147]​ observes the recognition and enforcement of the foreign judgments/arbitral award in the context of a conflict between developed and developing countries. He discusses matters of consideration, reasons underlying the enforcement or non-enforcement of foreign country judgments and arbitral awards. 

Michel does not critically digest on such matters he thinks to hinder recognition and enforcement of the foreign judgments and arbitral awards to satisfy the concern of the position of the laws, independence of judiciary and role of politics of a particular forum. Wesley, R.C. in his article The Procedural Malaise of Foreign investment Disputes in Latin America from Local Tribunal to fact finding,​[148]​  has also argued on a number of issues. Among those issues include an assessment of the range of multilateral treaties and national legislation concerning enforcement follows. He observes that  the goal of Conflicts of Laws should be resolution of the traditional problems to enforcement and assimilating of the procedures used, procedures which will benefit both developed and developing countries. 

He further discusses that Interstate recognition and enforcement of foreign judgments and arbitral award is a political doctrine based and readiness of one state to enforce the award of the other however that, feeling distrust of one country to another also affect recognition and enforcement is the big issue.​[149]​ Wesley does not digest specifically on the bases of such hindrances which might have reflected the concern of this study. Bernnstein and Wood ​[150]​ observes inter alia that people go to arbitration because they don’t want to go to court as the drive to decision by parties in transactions are due to what they refer to as unbridgeable gap of cultural and political misunderstandings. They add that due to worry on disputes resolution impediments towards reaching justice, parties prefer international processes, which tend to lore the process via international arbitration for avoidance of absurd delays, complications and unconscionable costs in term of money and time with un-guaranteed enforceable award. They do not provide for circumstances under which such unbridgeable gap may arise, when and how. They do not further digest critically on enforcement of such perspective decision on how it may be impeded during enforcement in foreign jurisdiction.

Nishith Dessai Associates in their article with title Enforcement of Arbitral Awards and Decrees in India: Domestic and Foreign​[151]​ discusses recognition and enforcement of foreign arbitral award on the perspective position of India. It find that the growth of international commerce has necessitated the creation of efficient methods of resolution of disputes like arbitration and enforcement of the consequent awards that determine the rights and obligations of the parties however  it has in some situations securing an award or a final judgment from the courts may only be a battle half won. Nishith further argues that, the situation sometimes necessitate the opposite parties decide not to participate in the arbitral process or abandon it mid-way.​[152]​ The foreign arbitral award may not need to be registered for recognition and can forthwith be registered as a decree as per the update decision of courts in states of India.​[153]​ Nishith discusses that several requirements on the arbitral award up on filing a petition for enforcement may encounter several challenges. This process is limited to the reciprocating countries only. 

Kyeiv, T.W​[154]​ finds that enforceability of the foreign arbitral award is based on reciprocity. It will require parties to the New York Convention only enforce awards rendered by fellow member countries. Therefore, it is vital that the country chosen for the seat of arbitration is a signatory country of the New York Convention. Although it is so noted, some jurisdictions find that position insufficient. The position of the judiciary of the Republic of Uganda finds that, although states may be followers to the NYC, still Uganda as a sovereign state may not be bound by the NYC as it was stated in Stirling Civil Engineering Limited and Government of The United Republic of Tanzania. ​[155]​ An implication to this juncture is that the NYC may be ceremonial.

Graves and Morrissey in their work entitled International Sales Law and Arbitration: Problems, Cases, and Commentary​[156]​ argue that while one might resist enforcement of foreign Arbitral award in another country, any court judgment in the place of enforcement is of no legal effect outside of that country. Nonetheless, that a decision to set aside the award may, at least, render the award invalid and unenforceable in all countries whereby the reviewing court in the place of arbitration has considerable power over the ultimate enforceability of the award. To these writers therefore, of the impediments that might stand as the challenge to recognize and enforce foreign arbitral award, the whims of the court itself is inclusive. Indeed the writers do not explicitly digest the issues of the position of the laws especially in developing countries, the roles of the independence of judiciary and politics culture.

Daradkeh, M.M. in his Thesis going by title ‘Recognition and Enforcement of Foreign Commercial Arbitral Awards Relating to International Commercial Disputes: Comparative Study of English and Jordan Law’​[157]​ touches on the issue of principles of natural justice, public policy and other human rights obligations as discussed by several authors when it comes to the matter of recognition and or enforcement of the foreign judgments and arbitral awards and need to be given attention. Daradkeh inclines his concern on the enforcement of arbitral awards in the eyes of English and Jordan laws. Turning to the component of the independence of judiciary in relation to this study in particular, simply mean that it is the judiciary only with jurisdiction over all issues of a judicial nature and exercising exclusive authority to decide whether an issue submitted for its decision is within its aptitude as defined by law or not and not any other organ.​[158]​ The principle of the independence of the judiciary entitles and requires the judiciary to ensure that judicial proceedings are conducted fairly and that the rights of the parties are respected.​[159]​Basing on this separation of power on independence of the judiciary in particular, some literatures have revealed potentialities in support of this study as bellow discussed.
Independence of the judiciary being the other core element of this study in Tanzania and perhaps other sister states, a note to the opening of this part in particular may be borrowed from His Excellence the forma President of the United Republic of Tanzania, Benjamin William Mkapa​[160]​ who once noted and discussed that the rule of law and independence of the judiciary are to apply judiciously and not in a single minded or gratuitous pursuit for obstruction of justice. The rights of an individual person have to be carefully weighed against the right of an entire society or community. 

An observation of justice to put interests of one person above interests of entire community cannot work. He sticks on gun that the judiciary is  an independent branch of the government and would quit rightly  wish to keep  its independence sacrosanct, he laments that whenever the turning wheel of justice  picks  any mud along  the way, that mud  will pretty soon hit in the face he should  not  therefore  keep  quiet if he sees problems in our judiciary. Mkapa’s concern is too general to specifically engulf the concern of this study on the whole role of the judiciary in relation to recognition and enforcement of foreign judgments and arbitral awards, however, his excellence the head of the state as he then was reveal that independence of the judiciary is in writing possible but impracticable in the day to day need especially to young countries like Tanzania.

Above all on this particular issue, Makaramba​[161]​ finds that the aim of the court (directly pointing on commercial court) is to resolve commercial disputes and to boost traders’ confidence in the country. This is to say, should the aim of the presence of this wing of the government fail, then the all organ of disputes and mechanism of administration of justice are likely to remain redundant. However, some other few writers have as well discussed the independence of judicially not in connection with recognition and enforcement of foreign judgments. It should be noted that the exercise and independence of the judiciary is said to have connection in recognition and enforcement of the foreign judgments and arbitral awards. Omar E. in his article Lack of Judicial Independence and Its Impact on Transnational and International Litigation ​[162]​ argues that in the today's world, as the economies of every country are dependent on each other, so are their judicial systems should. 

What is to be decided by one court in a certain jurisdiction or country more frequently is bound to have an impact beyond its borders. The independence of the judicial system has remained on its own strength and not feasible to guarantee due process, rule of law, and democracy without minimum judicial guarantees, which include independence from factors external to the case or anyone to solve disputes. However that as to whether a national judiciary has transnational or international consequences is conditioned on the existence of judicial independence. The test of its independence is done on the foreign fora. The inferences grasped are that there is no hard and fast rule that the independence of the judiciary may be tested. 

Therefore, the nature of intervention of the enforcement or denial due to the existing laws may as well stand a challenge as the court may be interfered anyhow. Omar concludes that the judicial independence is not only a key element of a sound democracy, but also a key element of a sound economy since the economies is no longer an internal issue. As there could be other situations where lack of judicial independence could have a foreign impact similarly, the consequences can exceed those pointed out herein. Therefore, the issue of the independence of the judiciary in the today’s global of economic arena may not be left away.  

Helmke and Rosenbluth in their article Regimes and the Rule of Law: Judicial Independence in Comparative Perspective ​[163]​discusses that independence of the judiciary is more or less associated with democracy however that it has a great role to play in shaping the economy of the country. They add that lately, the international community has pushed for the establishment of powerful independent courts as part of broader effort to shore up the rule of law in new and struggling democracies. The World Bank is currently using its financial muscle to facilitate judicial reform in developing countries, citing statistics that link the rule of law to economic growth. 

It is in this environment the independence of the judiciary may and is able to match with the growth of the economy and needs of the society. It is at this juncture where neutral enforcement of contracts may encourage private economic investment, reduces the cost and the burden of the governments while embedding themselves on the nature of common law judicial practice. The writers do not digest openly on how the issue may hinder recognition and enforcement of foreign judgments and other important issues as covered in other literatures on judiciary perspective. While considering the above position, it is worth to remember as alerted by Bierwagen and Peter​[164]​ that administration of Justice in any society  is one of the key barometer  of adherence  of rule of law in that particular society.

On the political culture side of view, Duckworth and Bogs in their article The Enforcement of Arbitral Awards in Sub Sahara Africa​[165]​ discusses Political factors along with other challenges impeding enforcement of arbitral award in Sub-Saharan Africa at large. They argue among other things that arbitral awards enforcement challenges they face include exclusion of  non-signatories by the state in the NYC, length of enforcement time by enforcing states, costs involved and finally  the political factors. They find that the political factor has been the huge challenge which area against the interests of the government. The writers do pot intrinsically reveal how political factors are challenges.

On issue of the forum policy generally, Taiwo, A.A. in his Lecture on Conflict of Laws​[166]​finds that the forum policy is the bedrock of acceptability and enforcement of the foreign rules, laws and judgments under common law nations and its allied nations. To him, the more repugnance of a foreign rule, transaction, institutional or judgment whose recognition or enforcement will not in any way affect the interests of the forum, the more the forum should not call for the application of its policy. He does not clearly depict how and to what extent is the policy encumbers recognition and enforcement of foreign judgments in a particular forum. Viotti and Kauppi in their book with title International Relations and World Politics: Security, Economy, Identity ​[167]​ among other things, discusses the issues of policy in relation to international commercial transactions. They argue that, policy makers may decide upon foreign policy objectives and their priorities but may rise a conflict of the consistence with each other. 

In addition to the above, that, while culture is a global society dealing in commercial transactions there is emergence of customary practice governing responsibilities to commercial transactions contributing for expansion of trade in most favored nations with enabling transactions to developing states as diplomatic measures to grant rights to transact. The intention is to require non-discriminatory treatment. The practice is still under several political impediments. To them similar treatment on commercial transactions must be adhered to practitioner. This is to say any procedure and requirements arising and connected by transactions inter states must be similar and equal short of which shall amount to discrimination. They cover the issue of policy generally and not directly in relation to recognition and enforcement of the foreign decisions. 

Paulsen and Sovern in their article entitled ‘Public Policy ‘in the Conflict of Laws​[168]​observes that in deciding conflict of laws issues, judges will sometimes assert the issue of public policy hence making normal operation of the law subject to public policy limitations. Further that, while some judges have remained of the proposition that  rejection of the application of the foreign laws on the public policy bases is equal to the contention that a foreign law when tested with the domestic ones at the forum is seriously deficient in quality others have been of the view that  it would be an intolerable affection for courts of one forum to pretend that  the mere enforcement of rights  validly created by the foreign laws would be repugnant  to good morals, lead to disturbances and disorganization of the local municipal laws or would be a such evil exemplified as to  corrupt the forum of the public. From the position of the writers and professional referred to by the writers, the public policy on Conflict of Laws is a problem in securing justice among other law enforcers.

Nangela, D.J. in his book E-commerce and E-contract Law: A Comparative View on Problems and their Appropriate Solutions under the Law in South Africa and Tanzania​[169]​ discusses many things on the comparison of the issues pertaining on electronic commerce and contract laws. Of the matters he finds out, include difficulties or challenges the process met in cross border transactions whereby he fishes out the country’s policy being one of the obstacles. He does not directly touch on recognition and enforcement of the foreign decision however, he justifies that any matter arising from such relationship is likely to be difficult to enforce due to the enforcing government policy. It is expected that the coverage of the terms used does not play away from inter alia enforcement of decisions arising therefrom transactions.

To the NYC generally, still some writers provide for circumstances under which it applies. The applicability and determination of the scope within which this instrument applies would as well depend on the signatory state, culture, policy and diplomatic truthfulness. Basing on this state of affair below are some literatures depicting the different position on the purported strength and weaknesses of the applicability of the NYC.

McLaughlint and Genevro in their article; Enforcement of Arbitral Awards under the New York Convention - Practice in U.S. Courts ​[170]​on the other hand discusses the matters of enforcement of arbitral award in the light of the US position and the applicability of the NYC. To them, the NYC do not govern an arbitral award ready confirmed by a foreign court and already converted into a judgment. The court in the USA has already ruled out on that and therefore making the position of its applicability. To them, the reason as to why foreign judgments are excluded from being recognized for and enforced has been argued that drafters of the Convention sought to deter domestic litigation which might only duplicate litigation already conducted abroad. They further find that the NYC is already in the ambit of the US as it is reflected in the US regime policy and no any contradiction on its applicability.

Kirtland et al in their article; a comparison of the Enforcement regimes under the New York and Washington Convention: A tale of two cities​[171]​compare the NYC and the Convention on Settlement of Investment Disputes between states and nationals of other states (the Washington Convention), the ICSID. They find that while both instruments provides for enforcement mechanisms still some jurisdictions can act unfriendly on the enforcement of arbitral award. An example is imposed on China that China delays enforcement by waiting for the prior report system requiring for the Higher Court’s Approval for annulment of awards whereby some reports take about 597 days for annulment to 870 days for enforcement. Although these laws, the NYC in particular might be in support of the award, still domestic laws may be against the enforceable circumstances.

Cosmas through his article; Critical Analysis On The Challenges Facing Legal And Institutional Frameworks On Recognition And Enforcement Of Foreign Arbitral Awards In Tanzania ​[172]​ argues that, of the challenges the NYC depicts as applicable in the foreign judgments enforcing courts is that  the reciprocity for recognition and  enforcement rules and tenability in foreign courts are harmonized by international community by adopting different international instruments yet recognition and  enforcement still depends on different aspects of the enforcing forum the authority put in the domestic court  which is also allowed to apply its own rules (domestic rules) even though the award is foreign and not domestic. Cosmas does not digest on possible causes of the disrespect of the above position based on the NYC.

Paolo, C; in his article, International Commercial Arbitration: The United Nations Convention On the Recognition and Enforcement of Foreign Arbitral Awards ​[173]​discusses that one of the weakness facing the NYC can be concluded to be that it rests on legal and practical ambiguity weaknesses in its expressions, such as bestowing a jurisdiction and application scope in to a sovereignty decision, the lacunae of which has much been put into misuse. Therefore, in some words, the instrument makes it tough to implement its available intention as it prioritize the whims of the enforcing state. Paolo does not critically digest on how far such NYC enforcement is hidden under umbrella of the states’ sovereignty and the position of the domestic applicable laws and the role of the court at large.

Godwin and Peter in their article, Enforceability of Arbitral Awards in Kenya​[174]​discuss a lot on enforcement of foreign arbitral awards as based not only on the NYC but also domestic laws. The conditions and principles laid down under the NYC must be followed. Of the challenges he sees is that although the convention provides for the opportunity to challenge the foreign arbitral award in the Courts of Kenya, it does not provide for that the court must refuse or may refuse to enforce the award; however, the court remains with discretion to refuse recognition and enforcement of the award before it. No grounds and circumstances under which writers lay down to back up refusal by the court. Although no such grounds set forth, it seems that this is incubated by the sovereignty of the forum.

While in Kenya, the applicability of the NYC as just any other arbitral award  is given the rights it deserves in recognizing and enforcing foreign arbitral awards, yet the court may refuse recognition at its willingness.​[175]​ In Uganda the applicability of the instrument is not given strength as the country has option to enforce it or leave it regardless the fact that Uganda is a signatory state to it as it was resolved in the case Stirling Civil Engineering Limited and Government Of The United Republic Of Tanzania,​[176]​ and therefore it may portray such weaknesses discussed by Paolo above. Lastly, it is worth to remember in the light of Wallace and Ortega​[177]​ on the International law as they are of the view that the international law is the law and states acknowledge it as such on that the fault lie not with the international law itself but with those who operate within the international legal system. Therefore, as the interaction of human across the borders is the source of the factors connected to the private international law, 

Pearson​[178]​ discusses that there is no court with compulsory jurisdiction on the international affairs.  Equally there is no world government nor is there supreme law giver, however that whosoever  is willing to overlook lack of strong central  authoritative  institutions  in the international system and abandon stereotyping of the law  as centralized constraints system backed by threat of coercive sanctions then it would leave open  the possibility  of accepting international law as a law. Generally, all of the above literatures establish their coverage  in the same point that this study intends to address in the context of Tanzania despite the fact that the literatures cover different jurisdictions, a point to note is that the elements of private international law and recognition for and enforcement of foreign judgments and arbitral awards faces similar challenges. 

1.8	Research Methodology
As there is no underlie agreement as to what should be the common methodology in Research, this proposition has provided a chance to Researchers understand, assume and underlay various techniques and criteria by which one can apply to certain problem and come up with the intended goals easily and reasonably.​[179]​ The same proposition has been put in practice to make this work successful. It is to be noted that this dissertation is doctrinal based and has therefore applied the doctrinal approach as it is considered the systematic methodology of exposition of legal rules studies. As a doctrinal based Research has also applied doctrinal method of data collection and therefore enjoying back up from libraries, case laws and on line/website surfing techniques. 

The study is based on the truth that every challenge discussed is discussed on both speculative and realistic point of view. It is wherefrom, speculatively; different literatures shall stand to give an available position of laws or rules, observations and suggestions of literatures in relation to matters discussed. Along with the doctrinal method, the study shall as well deploy legal comparative methods with which Research shall enhance to study legislative texts, jurisprudence and legal doctrines of foreign laws relating to legal issues and challenges on virtual criminal investigation. Therefore, documentary review  of  Available sources of data referred to includes Books, journals, court judgments, Research papers, theses and Researches,  magazines juristic work, newspaper, various reports to philosophical and factual information have saved as the method of data collection.

1.9	Scope of the Study
This study is limited on recognition and enforcement of foreign judgments in Tanzania the foreign arbitral awards inclusive. As it is a comparative and doctrinal study, it is pivoted and limited on the EFJA, Arbitration Act, JEA and the NYC. The instruments have much based on the laws’ suitability in the current Tanzania and the global at large, the position of independence of judiciary in recognition and enforcement of foreign judgment as well as position of political powers in relation to recognition and enforcement of foreign decisions.

1.10	 Organization of the Report













AN OVERVIEW OF ENFORCEMENT OF FOREIGN JUDGMENTS MODEL LAW
2.1	An introduction to the Model Law Generally
The growth of global integration has forced a number of inevitable changes in social economic relations. Technology, Trade and Commerce are some of the sectors affected by the above said growth.​[180]​ Following this state of affair, the world has ventured on taking all possible measures to see the extent to which the said integration can stand secured to all people involved in such social economic Integrations. Of the measures taken at the World level, among other things, is to establish international common framework that guides legislation of somewhat global similar laws. Of the common global legal framework established, the trade related laws is common and therefore this study shall as well in a nutshells deal with it on behalf of any other. 

The said laws are going by the name of the United Nations Commission for International Trade Laws here in after the ‘UNCITRAL Model Laws’ UNCITRAL Model laws are proposed to cover gaps and establish similarities when it comes to an issue of transactions in commerce, trade and services. However, on the current trend, the arbitration Model Law has to some extent said to have simplified the process for ratifying state(s) in the implementation of the NYC in their domestic municipal legislation system.​[181]​ The Model Law comprises of a foundation for harmonization and improvement of municipal laws​[182]​ and therefore it is aimed at strengthening the legal mechanisms to ensure a fair and effective solution to commercial disputes.​[183]​Therefore, the Model Law is not only confined on the recognition and enforcement of foreign decisions  but also other  matters that are likely to establish foreign law harmonization so as to simplify integration and access to justice more especially on business trend without unnecessary impediments. 

It is noted that, a number of model laws and guide to legislations have much been connected with business/trade and services. Following this end, some model laws are looked at actually on little aspects and on enforcement of judgments in particular. The re known and update variety of model laws with guide to enactments have been drafted basing on the subjects of international commercial arbitration, international credit transfers​[184]​procurement of goods, international commercial conciliation​[185]​ construction and services​[186]​ cross-border insolvency;​[187]​ electronic signatures​[188]​ electronic commerce​[189]​ and many others are being drafted with guides so as to facilitate states to continue with simplification of the working environments.​[190]​ 

However, for the purpose of Recognition and enforcement of Judgments under the Model Laws so as to quench thirsty of this particular topic is based on the two existing laws which touches on recognition and enforcement of the judgments forth with. These Laws are the UNCITRAL- Model Law on International Commercial Arbitration​[191]​ and the UNCITRAL Model Law on Recognition and Enforcement of Insolvency-Related Judgments.​[192]​ These two model laws are taken represent any other model law in existence.

2.2	Adoption of the UNCITRAL Model Laws Judgments
The Model Laws related to recognition and enforcement of judgements are  the UNCITRAL- Model Law On International Commercial Arbitration  that was adopted in 1985 and amended in 2006 to accommodate different needs,​[193]​ while the UNCITRAL Model Law on Recognition and Enforcement of Insolvency-Related Judgments was adopted in 1997 to deal with cross border insolvency related judgments as its title suggests.  Other laws only to mention are such as Electronic Commerce, which were adopted by UNCITRAL in 1996. 

The adoption aimed at assisting states develop their legislation to enhance electronic communications while serving as orientation or construal of international conventions and other instruments in existence appearing and likely to obstruct performance of  electronic business​[194]​  and any other kind of information in the form of data conversations used in commercial activities as accepted exceptionally  by individual states.​[195]​ The UNCITRAL Model Law on Electronic Signatures, 2001 is another. This is accompanied by its guide on legislation both of 2001.This was among other things established to address the electronic signatures/authentications so as to strengthen electronic commerce.​[196]​Model Law on Electronic Transferable Records of the United Nations Commission on International Trade Law, 2017 just like other laws, facilitates the electronic transactions basically dealing with transferability of records.

The UNCITRAL’ Model Law and the adoption of the United Nations Model Law on Electronic Commerce in 1996 are therefore stated to have resolved a number of commerce, trade and service issues.​[197]​ The efforts as to fight against such challenges impeding commercial integration via model laws gained foot in 1985 whereby the UNCITRAL convinced international stakeholders to revisit different legislation obstacles that appears to encumber electronic commerce in respect to each forum.​[198]​ 
Tanzania is not a disciple to these model laws despite the fact that her some domestic laws have gained influences and extended arms to them due to their positive influences inevitably revealed as this study is going to pinpoint.

Theodora​[199]​ has argued that the global society has struggled to take several measures to solve important legal issues arising from the development of electronic transactions, at an international level and within various jurisdictions. Some jurisdictions’ responses are positive to legislate laws which have recognized and used the international regulations set forth under different UNCITRAL Model Law such as  Electronic Commerce and Signatures, and others ,but Tanzania’s efforts on the same trend is still not convincing.​[200]​ For example, The Arbitration Act of Tanzania provides no time within which the application for recognition of foreign arbitral award may be done, however the same may rely on the Law of Limitation Act only.​[201]​ 

Some of the areas that the Model Law can be reflected in Tanzania despite the fact that Tanzania is not the Model Law disciple is the Fair competition Act and the Law of Evidence and the communication related laws. The Fair Competition Act​[202]​ (of Tanzania) has reflected Model Law standards into consideration. The Act derives its principles from UNCTAD Model law reflecting best international practices. To mention, a consideration is experienced on Objectives or purpose of the model law which correspond to section 3, definitions and scope of applications of the model law correspondences to section 2, anti-competitive agreements correspondences to sections 8 and 9 and abuse of dominant position is also forbidden under section 10 of the law.​[203]​

It should be remembered that as per the provision of the NYC, recognition of the Foreign Arbitral awards remain in the domain of the domestic procedures of a given sovereign state in which enforcement is to be done. It is so far observed that the Model Laws under the UNCITRAL is observed to remain difficult to follow due to the fact that a number of jurisdictions apply historical procedures depicting their background on recognition and enforcement of arbitral awards (actually and other foreign judgments) by the way through which they might have had adopted them; since time immemorial and probably even as for the time being.​[204]​ 

Gabagambi​[205]​ argues that while the settlement agreement via Arbitration are the off spring of the  forum shopping rules adopted by parties themselves, their enforcements are possible only to countries whose laws already covers the international instruments such as the NYC, ICSID and the UNCITRAL Model Law. The Good with the Model Laws is that it is the most current law on arbitration as it covers gaps revealed under the NYC.​[206]​ The prevalent Tanzanian legal regime on contracts specifically provides that information must be in writing and signed. Such references connote that only paper based information is acceptable and excluding information submitted by electronic means.​[207]​

There is no way out rather than having the current contract legal regime in the country reformed to match the advancement of technology. It is apparent that Tanzanian legal regime is lagging behind technological advancement, consequently, there is much legal issues evolving around the new methods or rather the means of communications and contract making. Some issues evolve around evidential status of electronic contracts, fraud issues and cybercrimes. All such issues need be approached in the purview of e-commerce and electronic transactions.
The other Model Law reflection is revealed in The Evidence Act​[208]​  as amended by Act No. 15 of 2007. The Law is today recognizing admissibility of the electronic evidence. With such recognition, some other legislation take such advantages. For example, some contracts can be concluded on line and so proved electronically as users and the nature of the laws governing contracts in Tanzania much demand and trusts contracts to be in writing or traditionally effected and need physical signature by parties.​[209]​

It may be said that the commerce, trade and services related laws are likely to be much affected by the integration, however, social related laws are inevitable in such perspective as social economic integration are usually close to  social relations and thus attraction to social impact.​[210]​ A contract normally forms as an agreement or an arrangement, which aims at having legal force.​[211]​ Some important formalities such as scribing, signing and or sometimes notarization, consideration and other related elements which must be proved for a valid contract in Tanzania is still based on the common law system and therefore making the Law of Contract Act​[212]​ (Tanzania) be adhered.​[213]​ The rationale behind the requirement of these formalities is based on two legal certainties, writing and authentication (signature) and may be required by statute or by the parties themselves.​[214]​ Tanzania in particular, unlike in the Republic of Kenya; Heri​[215]​  observes that   the Arbitration Act is Old and therefore needs desperate revision and possible repealing. So as to enable among other things the rules of evidence, injunctive reliefs and other technical issues to correspond to the current prevailing international commercial arbitration standards/model law. To him, the ongoing process of new arbitration institutions being readied and most probably poised to apply the same law, and trying to steer many an international arbitration cases this way Tanzania stands at disadvantaged position since our law is noncompetitive and readily non-reflective of the many modern day arbitration standards and the UNCITRAL model law.  

This reality is unlike in Kenya that has always been on struggle to make sure that model laws are update for the betterment of the country.​[216]​ A good example is that, Kenya enacted the Arbitration Act​[217]​which adopted the UNCITRAL Model Law of 1985.​[218]​ The law was revised in 2009 to capture the requirements of the revised UNCITRAL Model Law of 2006.​[219]​ Further, Kenya enacted the Nairobi Centre for International Arbitration Act​[220]​ establishing the Centre to actually suit the requirements of the UNCITRAL Model Law.

2.3	Recognition and Enforcement of Model Law Judgments
Recognition for and or enforcement of foreign judgments is said to rest on two theories whereby the first is the theory of obligation.​[221]​ This theory is built on the conception that if the original court assumed authority on a proper basis of the court's decision should prima facie be regarded as creating responsibility between the parties to the foreign actions which the other court ought to recognize and, where appropriate, enforce.​[222]​ The second theory is based on the reciprocity roots.​[223]​ 

This theory presupposes that a court of one country should recognize and enforce the judgments of another country if, mutatis mutandis, the courts of that other country recognizes and enforces the judgments of country another.​[224]​ On the face the Model Laws on Commercial Arbitration, the UNCITRAL Model Law on International Commercial Arbitration is limited to international commercial arbitration.​[225]​ It is not automatic in its jurisdiction but applies subject to any agreement in force between one State and another.​[226]​  On the side of Recognition and enforcement of Insolvency related judgments further, the Model law on recognition and enforcement of Insolvency related judgments applies to the recognition and enforcement of an insolvency-related judgment issued in a State that is different to the State in which recognition and enforcement is sought.​[227]​

Touching in nutshells the Model Law on International Commercial Arbitration, the Model law covers all stages of the arbitral process from the arbitral agreement to recognition and enforcement of the arbitral award.​[228]​ For the purpose of this study and only some matters relating to recognition and enforcement are covered as here under to be discussed. 
Along with other requirements, Recognition for and or enforcement of Model Law Judgments ought to be built on legal foundations of the subject matter. The judgment needs to have been founded in the light of standards set by the NYC and the Model Law as they don’t oppose each other rather, the Model law remain considered the supplement to the NYC.​[229]​ For example, it is in the ambit of Article 34​[230]​ that an arbitral award may be set aside by the court upon proof of matters such as that a party to the arbitration agreement was under some incapacity, invalid agreement under the law to which the parties have subjected it and failing any indication thereon, under the law of enforcing State.  

Others may be that the party making the application was not given proper notice of the appointment of an arbitrator, arbitral proceedings, or was otherwise unable to present his case. Along with that, that an award deals with a dispute not contemplated by or not falling within the terms of the submission to arbitration or contains decisions on matters beyond the scope of the submission to arbitration. Further, that the composition of the arbitral tribunal or the arbitral procedure was not in accordance with the agreement of the parties, unless such agreement was in conflict with a provision of this Law from which the parties cannot derogate or failing such agreement was not in accordance with this Law. Recognition and enforcement under the UNCITRAL Model Law on International Commercial Arbitration specifically is covered under Part VIII of the law.​[231]​ 
According to Article 35(1) and (2)​[232]​ recognition of an arbitral award is recognized and binding irrespective of the country in which it was made so long as such recognition is effected through application in writing to the competent Court. The application must depict and ensure a supply of the duly authenticated original award or a duly certified copy thereof, and the original arbitration agreement or a duly certified copy thereof. If the award or agreement is not made in an official language of this State, the party shall supply a duly certified translation thereof into such language as maximum standard of required compliances.​[233]​ 

However, Article 36​[234]​ relates to grounds for refusal of recognition and or enforcement by the court. Therefore, according to the provision of the fore said article; it is in the letters of Article 36(1)(a) and (b) that recognition for enforcement of an arbitral award, irrespective of the country in which it was made, may be refused  at the request of the party against whom it is invoked, if that party furnishes to the competent court where recognition or enforcement is sought proof that a party to the arbitration agreement was either under some incapacity, the said agreement is not valid under the law to which the parties have subjected it, failing any indication thereon, under the law of the country where the award was made, the party against whom the award is invoked was not given proper notice of the appointment of an arbitrator or of the arbitral proceedings. 

Others are that  the part was otherwise unable to present his case,  the award deals with a dispute not contemplated by or not falling within the terms of the submission to arbitration,  it contains decisions on matters beyond the scope of the submission to arbitration, provided that, if the decisions on matters submitted to arbitration can be separated from those not so submitted, that part of the award which contains decisions on matters submitted to arbitration may be recognized and enforced, the composition of the arbitral tribunal or the arbitral procedure was not in accordance with the agreement of the parties , failing such agreement, was not in accordance with the law of the country where the arbitration took place, the award has not yet become binding on the parties or has been set aside or suspended by a court of the country in which, and under the law of which that award was made. 

Other grounds may be in the ambit of the court if it finds that the subject-matter of the dispute is not capable of settlement by arbitration under the law of the enforcing State or the recognition or enforcement of the award would be contrary to the public policy of the enforcing State. It is therefore expected that states assess themselves on the arbitration related matter so as to find out if their domestic laws on arbitration for the purpose of this Model law are improved to meet harmonization based on findings that domestic laws are often inappropriate for international cases and that considerable disparity exists between them.

Having seen the issue of jurisdiction, recognition and enforcement of judgment under the UNCITRAL Model Law On International Commercial Arbitration​[235]​ and as stated before that, the model laws are categorical but as this study has much preferred to touch on recognition and enforcement only, it would be on debt if it does not touch on at least another Model Law genre of enforcement so that a comparison is made. Following that need, the second and last touched Model Law is as bellow covered.

2.4	UNCITRAL Model Law on Recognition and Enforcement of Insolvency-Related Judgments
The UNCITRAL Model Law on Recognition and Enforcement of Insolvency-Related Judgments​[236]​is another model law under which enforcement of foreign judgment can be witnessed. The force behind this law include UNCITRAL commission’s concern, whims and desire  based on the fact that effective insolvency regimes are increasingly seen as means of encouraging economic development and investment, as well as fostering entrepreneurial activity and preserving employment hence getting into employment certainty world.​[237]​ The Commission being  convinced that the law on recognition and enforcement of judgments is becoming more and more important in an adopting world and has increasingly simplified environments for enterprises and individuals have assets in more than one State and to move assets across borders.​[238]​  

Since therefore, international instruments on the recognition and enforcement of judgments in civil and commercial matters exclude insolvency-related judgments from their scope and considering that inadequate coordination and cooperation in cases of cross-border insolvency, including uncertainties associated with recognition and enforcement of insolvency-related judgments, can operate as an obstacle to the fair, efficient and effective administration of cross-border insolvencies, reducing the possibility of rescuing financially troubled but viable businesses, making it more likely that the debtor’s assets would be concealed or dissipated and hindering reorganizations or liquidations that would be the most advantageous for all interested persons, including the debtors, the debtors’ employees and the creditors, harmonizing legislations on cross-border insolvency that respects national procedural and judicial systems was made acceptable to States with different legal, social and economic systems so that it  contribute to the development of international trade and investment hence this Model Law for Cross border insolvency in particular.​[239]​

According to the Law,​[240]​ the objective it was made for, include creation of the greater certainty in regard to rights and remedies for recognition and enforcement of insolvency-related judgments, to avoid the duplication of insolvency proceedings, to ensure timely and cost-effective recognition and enforcement of insolvency-related judgments to promote comity and cooperation between jurisdictions regarding insolvency-related judgments to protect and maximize the value of insolvency estates; and to complement that legislation where legislation based on the UNCITRAL Model Law on Cross-Border Insolvency has been enacted. This Law applies to the recognition and enforcement of an insolvency-related judgment issued in a State that is different to the State in which recognition and enforcement is sought.​[241]​
On the mere procedural requirements, this law does not establish difference from the forma. Article 11 of the law​[242]​ provides procedure for seeking recognition and enforcement of an insolvency-related judgment in the competent court of the enforcing state. It is in the ambit of Article 11(1)​[243]​ that an insolvency representative or other person entitled under the law of the originating State to seek recognition and enforcement of an insolvency-related judgment may seek recognition and enforcement of that judgment in another State. The issue of recognition may also be raised as a defense or as an incidental question.​[244]​ 

Article 11(2)provides for that when recognition and enforcement of an insolvency-related judgment is sought under the paragraph  given above, he who seeks for recognition shall furnish with the court a certified copy of the insolvency-related judgment; and any documents necessary to establish that the insolvency-related judgment has effect and, where applicable, is enforceable in the originating State, including information on any pending review of the judgment or  any other evidence on those matters acceptable in the absence of  a copy of insolvency judgment itself.

The above requirements do not tie the hands of the court to require translation of documents submitted into an official language of the enforcing state.​[245]​ Right to be heard by any party against whom recognition and enforcement is sought, remain protected.​[246]​Along with Article 14 that establishes grounds to refuse recognition and enforcement of an insolvency related judgment, article 13 of the same is to the effect that decision to recognize and enforce an insolvency-related judgment to remain in the whims of the enforcing court. Article 13(a) to (d)​[247]​ requires that insolvency judgment be recognized and enforced so long as the same is not contravening the public policy and the fundamental principles of procedural fairness of a given State and other grounds to be seen under article fourteen of this law if an insolvency-related judgment has effect in the originating State and it is enforceable there in. 

Further, the enforceability is possible if and only if he who seeks for enforcement is entitled to do so, the application meets the requirements under the law and recognition and enforcement is sought from a court with competent authority/jurisdiction. As fore stated above, Article 14​[248]​ so as to refuse recognition and enforcement of an insolvency-related judgment; together with the said judgment to be reached contrary with the rules of procedural fairness and contravention with the enforcing state’s public policy, the same judgment cannot be recognized and enforced if the following are proved to exist; and the law itemizes them as here under:
a)	The party against whom the proceeding giving rise to the judgment was instituted: 
i.	Was not notified of the institution of that proceeding in sufficient time and in such a manner as to enable a defense to be arranged, unless the party entered an appearance and presented their case without contesting notification in the originating court, provided that the law of the originating State permitted notification to be contested; or 
ii.	Was notified in this State of the institution of that proceeding in a manner that is incompatible with the rules of this State concerning service of documents;
b)	The judgment was obtained by fraud; 
c)	The judgment is inconsistent with a judgment issued in this State in a dispute involving the same parties; 
d)	The judgment is inconsistent with an earlier judgment issued in another State in a dispute involving the same parties on the same subject matter, provided the earlier judgment fulfils the conditions necessary for its recognition and enforcement in this State; 
e)	Recognition and enforcement would interfere with the administration of the debtor’s insolvency proceedings, including by conflicting with a stay or other order that could be recognized or enforced in this State;
f)	The judgment: 
i.	Materially affects the rights of creditors generally, such as determining whether a plan of reorganization or liquidation should be confirmed, a discharge of the debtor or of debts should be granted or a voluntary or out-of-court restructuring agreement should be approved; and 
ii.	The interests of creditors and other interested persons, including the debtor, were not adequately protected in the proceeding in which the judgment was issued;
g)	The originating court did not satisfy one of the following conditions:
i.	 The court exercised jurisdiction on the basis of the explicit consent of the party against whom the judgment was issued; 
ii.	The court exercised jurisdiction on the basis of the submission of the party against whom the judgment was issued, namely that that party argued on the merits before the court without objecting to jurisdiction or to the exercise of jurisdiction within the time frame provided in the law of the originating State, unless it was evident that such an objection to jurisdiction would not have succeeded under that law; 
iii.	The court exercised jurisdiction on a basis on which a court in this State could have exercised jurisdiction; or 
iv.	The court exercised jurisdiction on a basis that was not incompatible with the law of this State;
h)	The judgment originates from a State whose insolvency proceeding is not or would not be recognizable under [insert a reference to the law of the enacting State giving effect to the UNCITRAL Model Law on Cross-Border Insolvency], unless:
i.	 The insolvency representative of a proceeding that is or could have been recognized under [insert a reference to the law of the enacting State giving effect to the UNCITRAL Model Law on Cross-Border Insolvency] participated in the proceeding in the originating State to the extent of engaging in the substantive merits of the cause of action to which that proceeding related; and 
ii.	The judgment relates solely to assets that were located in the originating State at the time the proceeding in the originating State commenced.

Basically, recognition and enforcement of foreign decisions under the model laws will as well work hand in hand with other laws that facilitate legality in different practices. For example, the UNCITRAL Model Law on Electronic Signatures​[249]​that regulates various matters related to signatures actually electronic signatures, the UNCITRAL Model Law on Electronic Commerce​[250]​that regulates electronic commerce and trade related transactions and the UNCITRAL Model Law on Electronic Transferable Records.​[251]​It is wherefore; the Model law strengthens its establishments more especially on recognition and enforcement of foreign judgments to adopting states. 

The arbitration Act (of Tanzania)​[252]​ in force and rules made there under are biblical and have never been re visited to consider the lines of the UNCITRAL model law.​[253]​ This is unlike in Kenya where the state has proved seriousness with the Model Laws. Today, Kenya is said to have amended its Arbitration Act, 1995, the Insolvency Act, 2015 and Rules made there under so that it accommodates the UNCITRAL Model Law.​[254]​ It is noted that the NYC, recognition of the Foreign Arbitral awards remain in the domain of the domestic procedures of a given sovereign state in which enforcement is to be done. It is so far observed that the Model Laws under the UNCITRAL is observed to remain difficult to follow due to the fact that a number of jurisdictions apply historical procedures depicting their background on recognition and enforcement of arbitral awards (actually and other foreign judgments) by the way through which they might have had adopted them since time immemorial and probably even as for the time being.​[255]​ 

Gabagambi​[256]​ argues that while the settlement agreement via Arbitration are the off spring of the forum shopping rules adopted by parties themselves, their enforcements are possible only to countries whose laws already covers the international instruments such as the NYC, ICSID and the UNCITRAL Model Law. The Good with the Model Laws is that it is the most current law on arbitration as it covers gaps revealed under the NYC.​[257]​

The International Bar Association Legal Practice Division​[258]​in their Purposeful Guidelines for Recognizing and Enforcing Foreign Judgments for Collective Redress assume that Model laws for enforcing conventional foreign judgments are not well suited to dealing with unique decisions. They argue that the process, jurisdictional and other issues are created by collective redress judgments and therefore the presumption remain that the country continues to apply its own domestic laws rather than the international one.

Since the UNCITRAL Model Law is designed to assist States in reforming and modernizing their laws on arbitral procedure so as to take into account the particular features and needs of international commercial arbitration in order to drive countries adopt laws in conformity with modern dictates, and trend in international commercial transactions regardless  different legal or economic systems of the States as Oyeninyi observes,​[259]​ targeted states have to take this concern considerably as likely impediments on enforcing such foreign judgments and or arbitral awards have not yet been equipped with handsome treatments as the intention of the Model Laws stand. This challenge is critical in third world countries, ​[260]​Tanzania inclusive. 

Modifications of the model laws and guideline to cater for the global society need shall always continue. For example, Senior Officials of Commonwealth Law Ministries convened a two days meeting in London​[261]​ whereby of the other recommendations resolved by the meeting was that preparation of a draft Model Law on the recognition and enforcement of foreign judgments, should take over and proceed.​[262]​ The same work was to take into account the work already undertaken, together with any written comments submitted to the Secretariat and a draft bill prepared in Ghana on the basis of the paper considered by Law Ministers.​[263]​ It was suggested that the draft Model Law include provisions for enforcement of judgments of courts chosen by the parties. 

It was further agreed that a draft Model Law would need careful preparation for consideration by Law Ministers at their 2014 Meeting.​[264]​ This situation makes a reflection that whenever the need arises so as to cover a certain confusing lacunae, the Model Law and guide to legislation should takeover to rescue the situation.​[265]​ The Model Law is premeditated in such a way that the recognition and enforcement of an arbitral award is possible irrespective of the country in which it was made.​[266]​

2.5	Model Law on the Recognition and Enforcement of Foreign Judgments (The Commonwealth)
This Model Law is established for the purpose of other judgments other than commercial related ones, and based on commonwealth jurisdictions only. It is therefore intending to be developed by the Commonwealth countries to govern Legal arrangements that are currently in place in the Commonwealth and elsewhere so that it meets the expectation that judgments will be enforced in foreign jurisdictions. The statutes currently found in the Commonwealth are now in many cases outmoded and do not reflect best current practice.​[267]​ The law dates back from 1992 to 2001 with a journey to accomplish a long-standing mandate from law ministers to address the need to reorganize the whereabouts contained in the Commonwealth for the recognition and enforcement of foreign judgments.​[268]​  It is said to have in it a reflection to the co-operation for a number of years between the Commonwealth Secretariat and the Hague Conference on Private International Law. ​[269]​ 

This Model Law is therefore intended to assist member countries to dictate their approach to the recognition and enforcement of foreign judgments.​[270]​ The law is made up of provisions for the enforcement of both monetary and non-monetary judgments.​[271]​After a long journey towards the draft of this law that  dates back in 2005 when the Common wealth law ministers met in Accra  tasking its secretariat to report on the existing commonwealth  legal arrangements on the recognition and enforcement of the foreign judgments, ultimately, the Secretariat received a mandate to produce the final text of the Model Law for the next meeting of Senior Officials in 2016 in London hence considered and endorsed by Commonwealth Law Ministers at their meeting held on 16-19 October 2017  in Nassau.​[272]​ 

The Law applies to a foreign judgment that contains within it elements which are severable and that need to be recognized for enforcement or registration.​[273]​ To provision/section 4(1)​[274]​ the law does not apply to a foreign judgment relating to the status and legal capacity of a natural person, family law matter, including a matter relating to maintenance obligations, matrimonial property and other rights or obligations arising out of marriage or similar relationships, matters  arising out of bankruptcy, insolvency, composition or analogous proceedings, recovery of taxes, recovery of monetary fines or penalties, recognition of  the judgment of another foreign state and made in proceedings commenced before the coming into force of this Act. 

A foreign judgment is not excluded from the scope of this law by the mere fact that a government, a governmental agency or any person acting for the state was a party to the proceedings in which the foreign judgment was made.​[275]​ Notwithstanding all of the above, the privileges and immunities of sovereign states or of entities of sovereign states, or of international organizations are not affected by this law.​[276]​ Provision/section 6 relates to recognition of the foreign judgments. It is an incomplete provision/section with its guide to legislations with which legislating states must accomplish. 

However, the law has explained the intended desired accomplishments under clauses of the notice made under it. Following the said common law procedure stated to be often slow, uncertain, expensive, and ineffective, this Model Law is designed to assist member countries to modernize their approach to the recognition and enforcement of foreign judgments​[277]​ hence intended goal. It is therefore revealed under the law/Act at hand that up on the states adoption, a number of problems will have met their solutions.

2.6	Conclusion  (​https:​/​​/​www.ajol.info​/​index.php​/​mlr​)
Enforcement of the Model Law Judgments in Tanzania is still a riddle. However, some laws appear to have meat some model law standards though not on enforcement of the judgments or arbitral awards as seen above. In some states where Model Laws are adopted, it is proved that together with them, they reject issues based on reciprocity requirements for recognition and enforcement in arbitration matters,​[278]​ and therefore, adopting states will have given up reciprocity requirements​[279]​unless states preserve it by modifying the Model Law. 

Bahta​[280]​ observes that in matters of international commercial arbitration, the reciprocity prerequisite is gradually losing ground as states continue to join the NYC whereby adopting states also often accept the UNCITRAL Model Law. Young countries like Tanzania have remained slow to use this opportunity for standardizing her laws through the Model Laws. Blamelessly, perhaps young countries might have their reasons for their non-adoption here.​[281]​ The situation is not as such in Kenya where Kenya had formerly found the Model Law fruitless until 1995 when the new Arbitration Act was legislated basing on the same model law​[282]​ following a struggle for a new Arbitration Act lead by the Kenya Association of Manufacturers (KAM).​[283]​ 











LEGAL FRAMEWORK ON RECOGNITION AND ENFORCEMENT OF FOREIGN JUDGMENTS IN TANZANIA
3.1	Introduction 
The concept of recognition for and or enforcement of the foreign judgments in Tanzania and other countries may be based on unilateral and malt lateral treaties.​[287]​ When one country accepts a judicial decision of the other country or forum and issues a decision on the similar terms, is said to have recognized the foreign judgment.​[288]​ Tanzania which is one of the East African Countries differs from other sister state due to the duo judicial systems it has. That is Tanzania mainland and Tanzania Zanzibar shares the judicial system differently save for the Court of Appeal. Therefore, depending on this state of affair no wonder that in this discussion, some scanty approaches may be revealed to depict the Tanzania mainland and Zanzibar in separate whenever it appears just to do so. This is because of the nature of the Union and nonunion matters as treated separately and in common.​[289]​ 

Basing on this state of affair, it is witnessed that the matters arising under international agreements go with the union matter simply because it is the United Republic of Tanzania with powers to enter international agreements or treaties that cannot be in isolation with any part of the union.​[290]​ Likewise, recognition for and enforcement of foreign judgments are treated in accordance with the laws in consideration with the union and nonunion matters. It should be noted that the judiciary save for the Court of Appeal of Tanzania is not a union matter as per the first schedule of the Constitution of the United Republic of Tanzania.​[291]​

Under this particular topic, a discussion is built on the Arbitration Act, the NYC, the CPC, the REFJA and the JEA. Particular important matters to look at are those likely to in one way or another may impede recognition and enforcement of foreign decision arising from ordinary courts of law with competent jurisdiction or in Foreign Arbitration tribunals. Before going under each particular item above, a remainder is done that; of the matters to be discussed their root is arising from the foreign judgment. Therefore, important to note that the foreign judgment is treated under the scope of the laws to be discussed under this topic save for the dealings under the PAEA which is observed in the cause of treating  the Probate and Administration of Estates as a special case study of control to this work.

3.2	Arbitration Act
Conflict of laws in relation to arbitration especially commerce and trade based ones is found on choice of applicable laws by parties to agreement who usually exercise powers to oust jurisdiction of certain forum. The position under different jurisdiction has been to the effect that parties to contract are free to select the law to govern their contract notably done under the Arbitration clause. This reality has not only been a practice in Tanzania but also in other foreign countries. In a Tanzanian recent case of East African Breweries Ltd v GGM Company Ltd​[292]​ the above position was clearly stated. Among other matters observed by the court in relation to the decision in the above case is that parties to contract are free to choose laws to govern their relationships however, once either of the party complains before the court of law basing on the contract under which they ought to resolve their conflict by applying laws of a certain jurisdiction, once one complains contrary to the agreement, the other side must apply for stay of proceedings and for an order that parties go back to the agreement for the purpose of conflict resolution. Once the defense is filed in lieu thereof, makes part of proceedings in support of the applicant. However, choice of law may be express or impliedly determined.

In Egon Oldendorff v Libera Cord​[293]​ it was observed by the court of law on how choice of law may be implied as it was in the above case in which an arbitration clause under the contract between parties provided that arbitration could be conducted in London by arbitrators conversant with shipping matters. It was held that the clause meant that the choice of law was an English law. In the other case of Wahda Bank v Arab Bank plc.​[294]​the court in the UK was of the position that no express of the choice of law was stated to govern the agreements between parties in the action therefore it was resolved that in the absence of the choice of law to different effects, parties intended that a counter guarantee be governed by the same law as the guarantee. The matter in the above case arose when the court of law was to find out on the position of the conflict of law on what proper law had to apply on performance of bond, advance payment guarantee and counter guarantee given on respect of contracts for supply of equipment and spares to Libya basing on the claim on counter guarantee whether under Libyan Law defendants were entitled to leave to defend. As per the position of the decision above, the implication is that unless a specific provision of the agreement apply on the choice of law by the parties then the law of the subject matter applies. 

This reality makes the issue of conflict of laws on choice of laws to be flimsy on commerce and trade considering to enforcements of arbitral awards hence making this study concentrate with matters pertaining to enforcement as witnessed below. The Arbitration Act and rules (of Tanzania)​[295]​ govern both domestic arbitral proceedings and enforcement of foreign arbitral awards.​[296]​ Section 17(1)​[297]​ requires that an award be filed in the court in accordance with this Act unless the court remits it to arbitrators/umpire for reconsideration or set it aside, be enforceable as if it was a decree of the court. 

It should be noted that petitions brought under the Arbitration Act are brought under the rules of procedures enshrined under the Arbitration rules​[298]​ save for where the Act and or rules made there under direct otherwise; for instance, rule 13 of the arbitration rules​[299]​ states for categorically that, any notice brought under the Arbitration Act or these rules shall be served in the manner provided for under the CPC. The High Court Commercial division adopts an award into a decree without changing anything so as to respect the decision of the arbitrating tribunal. The decision of the court in Attorney General V Hermanus Philippus Steyn​[300]​discusses among other things how this adoption has so far become a custom due to the ritual of the court to lack powers to change the arbitral award. The practice in adopting an award and processes are congratulated by legal practitioners in Tanzania.​[301]​ 

Enforceable awards must be pursuant to agreement for arbitration that was valid under the law that it was governed. It must be by the tribunal and in the manner agreed by parties and in conformity with the laws governing procedures of arbitration.​[302]​ It must be final in the country  it was made, reached in respect of the matter that may lawfully be referred to arbitration in Tanzania and its enforcement must not be contrary to the law and public policy of Tanzania and not annulled in the country it was made. The party to the award must have been served with the notice of the arbitration proceedings in sufficient time to enable him to present his case. He must not be under some legal incapacity and improperly represented. The award must as well deal with all the questions referred to or based its decision not on matters beyond the scope of the agreement for arbitration. The Arbitration Act is as well confined on the arbitral awards only.

As to what amounts to final and conclusive judgment or award was discussed in Nouvion v Freeman​[303]​to mean a decision determined and reached in a court of competent jurisdiction where according to its established procedures the whole merits of the case were open at all events to the parties however much they would have failed to take advantage of them or may have waived any of their rights mean a final judgment has been given that a debt or obligation exists which cannot thereafter in that court be disputed and can only be disputed questioned  in an appeal to a higher tribunal. A similar observation as to what amount a conclusive judgment was set in the case of House of Springs Garden Limited v Waite.​[304]​ In this case, the House of Lords in Spain among other things resolved that if the plaintiff obtained what is called a ‘remate’ judgment in the court of Spain under which a judgment has been restricted in the nature and a number of defenses, that he was permitted to rise, the judgment was not res judicata nor was it final and conclusive.  Therefore giving a credit to another court of another country is likely to take a fact that such adjudication has been made as establishing of the existence of the debt or obligation.

3.3	The New York Convention
Tanzania is a member to a heap of international instruments relating to arbitration.​[305]​ Some are domesticated and are thus part of the Arbitration Act.​[306]​ Despite other international instruments existing; this study looks at the NYC only. The Convention applies to recognition and enforcement of foreign arbitral awards based on member states.​[307]​  Contracting state are required to enforce foreign arbitral awards in accordance with domestic rules, procedure and conditions laid down by the NYC.​[308]​  Signatory states have rights to recognize arbitral awards as binding in accordance with the rules of procedure of the territory and rules of this instrument too.​[309]​ With the aid of some documents of this convention preparation,​[310]​ out of enforcement of the foreign arbitral awards mechanism of the domestic laws; the instrument is quiet on judgments/decree or order reached in a foreign country arising from the foreign arbitral award. However, the NYC is said to be weak and ambiguous to accommodate its intention of its availability.​[311]​ By allowing the party states to apply the same but observing the domestic laws and needs, the NYC has been not binding and therefore left as a ceremonial instrument that lacks any power to fulfill its objectives in arbitral awards recognizing states and this is a highly noted challenge among others.​[312]​

3.4	The Civil Procedure Code
The CPC is another important law in which rules of arbitration are found. Enforcement of arbitral award preferred under this law is noted in the cause of ordinary court proceedings on one hand  and any other arbitration and enforcement where the Arbitration Act extends no hands on its own will.​[313]​ The Second schedule to the CPC apply to both awards arising from the above circumstances. It is therefore an option of interested persons to file an award before the court for enforcement basing on the CPC in accordance with the manner and procedures stipulated under the CPC.​[314]​ Nonetheless, rule 21 deals with filing and enforcement of the arbitral awards upon court’s satisfaction with the award obtained in the accepted norms. 
The award on determined matters referred to arbitration, and definite award capable of execution.  Rule 16 of the second Schedule governs the arbitral awards processed in to judgment and enforceable decrees. According to the rule, the court pronounces a judgment and decree according to the award after the court has satisfied itself of all award compliances and exercise of remedies by the aggrieved party if any within the statutory time. It is here from these two rules once read together with rule 17 of the Arbitration Act,​[315]​what is obtained is the judgment and decree of the court being the result of a well and successful reached arbitral award and well filed in the court and moved to pronounce judgment and decree.​[316]​ 

The CPC through these rules does not as well relate to enforcement of a foreign decree or order reached and pronounced by the court in a foreign country on arbitral award for recognition and enforcement in other jurisdictions. However, it is under section 11 and 12 where in a nutshell, inconclusiveness of the foreign judgment is observed and the presumption of the foreign judgment itself. As the procedural law of the state therefore, the CPC appears not to be exhaustive on the matters pertaining to the issues of recognition and enforcement of foreign decision and perhaps it is because the same matters have got the laws and regulations under which they are treated as it is witnessed bellow and observed in the past chapters of this study.

3.5	The Reciprocal Enforcement of Foreign Judgments and the Judgments Extension Acts
The Reciprocal Enforcement of Foreign Judgment Act​[317]​ deals with recognition and enforcing foreign judgments or order given or made by the court in any civil proceedings with intention to compensate or pay for damages to an injured part.​[318]​ The judgments or orders under the laws exclude those with matrimonial, probate, bankruptcy, infant guardianship, lunacy and winding up of company elements.​[319]​ The decision must be from the countries with reciprocity with Tanzania unless the president extends the service to other countries with no reciprocate jurisdictions.​[320]​Reciprocity for enforcement of foreign judgment in Tanzania is done through registration.​[321]​ The foreign judgment must be final and conclusive between the parties, on a sum of payable money not being on the payable sum in respect of taxes or other charges of a like nature or in respect of a fine or other penalty. 

For a successful process of seeking for recognition or enforcement of foreign decision, the law requires an application to be lodged before the High Court of Tanzania within six years of the date of the judgment or within six years after the date of last judgment in case of the appeal provided that it was not whole satisfied or could be enforced in the country of the original court.​[322]​ A registered judgment can be subject to proceedings.​[323]​This attracts the procedural laws of Tanzania to apply on the matter and therefore bringing about the applicable laws. According to Mulla​[324]​the applicable laws are therefore ought to be considered by the court judiciously. Although procedural laws ought to apply, Tanzania applicable procedures in relation to registration and enforcement of foreign judgments are enshrined under the Reciprocal Enforcement of Foreign Judgment Rules,​[325]​ unless it is an arbitral award covered under other laws specifically provided for.

Rules require an application for registration be supported by an affidavit of facts exhibiting certified copy of judgment stating  to the best of information  and belief of the deponent  that the applicant  is entitled to enforce the judgment, that the date of application,  the judgment has not been satisfied  or if the judgment has been satisfied  in part what the amount is  in respect of which it remains  unsatisfied, that at the date of application,  the judgment can be  enforced by  execution  in the country of the original court, that if the judgment was registered  the registration would not be  or reliable to be  set aside  under section 6, while stating the sum as the amount of interests specifically.​[326]​ 

Section 6​[327]​ referred to, relates with cases in which registered judgments must or may be set aside. According to this section, the judgment may be set aside if the court  finds that it was registered in contravention with Cap 8,and is not a judgment referred to under this law, the original court had no jurisdiction as to the matter, the defendant was improperly served in accordance with the laws of that country, the judgment was fraudulently obtained, that the enforcement would be contrary to the public policy in the registering country or the rights under the judgment are not vested in the person by whom  the application  for registration  was made and was not final and conclusive.

The issue of security of costs is as well noted.​[328]​ This is subject to any relevant order of the president in respect to application for registration of foreign judgment made to him by the judgment creditor. The court shall actually have the duty to notify the other party on any change of the aspect of the laws that may cause any law to apply other than these very applicable ones.​[329]​ Although a number of Conflict of Laws elites have different approaches on recognition and enforcement of foreign judgments, in short, Tanzania as one of the countries whose legal systems is based on common law has only two conditions to observe for recognition of foreign judgments.​[330]​ They are observed in the common law perspective and they therefore include its finality determination in the judging court and be based on a certain sum of money.​[331]​

While minds of many may be confused by the issue of recognition in the sense of laws applicable and their nature, the question as to why recognition and enforcement of the foreign judgments is not rhetorical may rise. In response to this particular question, two main reasons are given. One of the reason behind recognition and enforcement of the foreign judgments is the international obligation bestowed on a state.​[332]​ This is also known as the doctrine of comity. This doctrine obliges every state with or without any treaty to ensure justice to every person as its obligation. Therefore it remains a duty of the country to enforce cross border judgments. The second reason may be strengthening of the international relations due to an inevitable global social economic integration. With this state of affair, a country shall be in position to fulfil another country’s concern so that it lets that country fulfil hers. It is here from the fulfilment of the unilateral and bilateral treaties/agreements on recognition and enforcement of the foreign judgments come in.

3.6	The Judgment Extension Act
The JEA​[333]​that apples and use another language of extension of judgments on the other hand extends to Tanzania Mainland decrees reached in Zanzibar, Kenya, Uganda and Malawi in relation to any debt, damage and costs reached by the trial court. The law requires procedures given under the CPC to be adhered on extending the foresaid decrees.  Sections 11 and 12​[334]​ require enforceable foreign judgments to be conclusive as to any matter thereby adjudicated between parties, reached by a competent court and on the merits of the case.​[335]​ The decree must be founded on a correct view of international law or a refusal to recognize the law of Mainland Tanzania in cases in which such law is applicable, reached in accordance with natural justice, fraud free and sustaining a claim founded on a breach of any law in force in Tanganyika.​[336]​  Both laws do not establish any direct relationship under which the foreign judgment arising from foreign arbitral awards can extend to Tanzania Mainland. However, it is important to discuss what civil proceeding are as used in the laws.

Tanzanian has no any statute providing for what civil proceedings are. The House of Lords in England in Re State of Norway’s Application​[337]​explained the meaning of civil proceedings to include proceedings other than criminal proceedings and proceedings in any commercial matter, and that the term should be given its ordinary meanings. So, as to  whether or not a foreign judgment and decree reached in foreign courts arising from the foreign arbitral award is a Civil proceedings decisions remain the duty of the court in interpreting  laws due to the  quietness of the existing legislations.

3.7	Notable Challenges Facing the Laws Above
Generally, the laws applicable in recognition and enforcement of foreign Arbitral awards and foreign judgment/decrees in Tanzania are too flimsy and silent to determine judgments and decrees arising from the foreign arbitral awards reached in foreign courts. While on one hand the Arbitration Act specifically covers the arbitral awards and the CPC to some of its provisions, they are both quiet on the enforcement of foreign judgment/decree arising from the arbitral awards as reached in foreign courts hence enforceable orders. 

The REFJA on the other hand is not self-explanatory on judgments and decrees discussed. Along with that, the JEA on the other side itemizes enforceable decrees extended to Tanzania Mainland reached in Kenya, Uganda, Malawi and Zanzibar, which must be on debt, damage or costs; and does not state categorically on the decisions of the court arising from the arbitral awards. Unless the purported order be embedded in statutory wording and legislature intention, the excludability of enforceable categorical orders in the similar listings means the non-recognition of left ones.​[338]​ 

It may also rise a constitution fiasco for the case of judicial system in Tanzania which is duo basing on the union and nonunion matters as the decision reached in Zanzibar may be appealed against in the Court of Appeal and the decision get annulled on appeal while the Court of Appeal is not of Zanzibar on one hand and the law requires the decision reached in Zanzibar to be extended to Tanzania mainland. For example, while the judiciary is a nonunion matter except the Court of Appeal of the United Republic of Tanzania, what if the matter is on appeal successfully or filed but was successful in the lower court of Zanzibar? Is it not likely to rise a tag of union conflicts and or challenges? This is a question of time.

In some instances, recognition for enforcement remains in papers unless extra efforts are applied. This comes about because of the sovereign powers of the government whenever the government is a part against which recognition is sought. The notable decision in  Stirling Civil Engineering Limited v Government Of The United Republic Of Tanzania​[339]​ arising from the original arbitral award in arbitration​[340]​ Upon insolence to an award of  the tribunal, by the government, the same was deposited in foreign courts for execution whereby ceasing the government properties by the award holder is purported to have been on plan. An example is the purported  seized plane; make  Bombardier Q400-Dash 8  property of Tanzania;  in Canada by the award holder by the reason of the government’s miscarriage to pay compensation of about  Tanzanian shillings 83 billion  reached by the Tribunal.​[341]​ It is revealed that such similar challenges are caused by bad contracts entered by Tanzanian on one hand and the state and politics role, policy on the other that may take time to change.​[342]​ 

Elites suggest that, jurisdiction ought to consider along with the respect to mandatory provisions of the laws of arbitration while avoiding avenues where the arbitration laws are unfavorable.​[343]​ Morris observes that a court must recognize every judgment, which it enforces, but it needs not to enforce every foreign judgment which it recognizes.​[344]​ However, it has been concluded by some jurists that Geneva instruments rests on legal and practical ambiguity weaknesses in its expressions such as bestowing a jurisdiction and application scope in to a sovereignty decision, the lacuna of which has much been put into misuse​[345]​ as the reality in the above case convinces in both Tanzania and Uganda as prior seen in the case of Uganda under the similar action.

It is important to note that absence of rules of procedures in one statute if not all and or their inconsistence must not ruin administration of justice. Rules of procedure need not to offend human rights nor should they tie hands of justice. In the English case of Anderton v Clwyd County Council​[346]​the court of law inter alia provided for the importance of rules of procedure being to achieve justice. The rule of proportionality requires that there must be firm rules of procedure, which should be observed and should not override justice rather, should facilitate administration of it. As this study has witnessed before, that Cap 8 reserves powers to the president to order for recognition or denial of the foreign decision, still the court has powers to entertain any action with which no law establishes its jurisdiction.​[347]​ 

However, this power is not to be confused. Of the Tanzanian laws touched here, none of any provide for if the judgment or decree reached in foreign country arising from the arbitral award is enforceable as a decree in Tanzania or should be brought as an award hence registration under normal procedures to register an award. It is noted that Article 107 and 108​[348]​ treat inherent powers of the High court in entertaining any matter without any limitation. The Court of Appeal of Tanzania interpreted the unlimited jurisdiction of the High Court.  In the  case of Tanzania- China Friendship Textile Co. Ltd v Our Lady of Usambara Sisters​[349]​ such unlimited powers means, powers as to court jurisdiction subject to any other written law and are un limited to procedures only. If any other written law provide for jurisdiction specifically on matters at hand then the High Court of Tanzania’s powers become limited to such extent in the light of the decision of the court in the above case. 
In the other words, for our case, if the foreign courts’ decisions arising from arbitral award has no were to be enforced, the High Court enjoys full powers to entertain it while manipulating procedural rules under which it can be moved. This lesson has been also learn in the case of Kahama Goldmines v Minister for Energy​[350]​ in which an applicant was applying for temporally injunction at the leave stage pending hearing for prerogative orders brought under wrong enabling provisions of the CPC; since the Chief Justice with duty to make rules prescribing procedures had not written appropriate procedural rules under which  the application was to be brought before the court and therefore accelerating the applicant to move the court on wrong provisions of the law did not tie the hand of the court to reach justice. 

Further, that Government Proceedings Act did not apply to judicial review applications, Mapigano J, as he then was, agreed with the applicant. Although that may be the reality, it could remain the question of the nature of the bench if bold spirit or timorous and ready to extend the law. In the alternative, the juristic position that requires laws and customs to be certain must apply as for uncertain laws and customs are as good as nothing and thus need to be enacted so as to make it a valid legal norm.​[351]​ Basing on denial or acceptance of action under the laws of Tanzania, creation of a pain from decision is likely. A decision must be evaluated on the consequence bases as they may create pleasure and pain on an individual.​[352]​

A practical reflection is to the effect that instruments as to enforcement of the foreign Arbitral awards and judgments appear to have shortcomings in relation to dispensing justice through the obligations set under each law. They don’t specifically throw eyes on the circumstance under which the foreign Arbitral Awards may be filed in foreign countries and require to be enforced in others the result of which perspective enforcing courts would either totally deny or delay access to justice. However, it should not be forgotten that a plaintiff may have a foreign judgment against the defendant which may remain unsatisfied in another country if there is no convention between the two countries as alerted by Goldrein and Wilkinson.​[353]​ Much as the reality may stand, a state being signatories to treaties, conventions and other instruments  in additional to other reciprocity sources is one thing and the enforcing state reserves the right to sovereignty to decide.

3.8	The Public Policy
In the light of the REFJ Act, ​[354]​under section 6(1) (a) v, the public policy may impede/hinder the registration of the foreign judgment in Tanzania. The question is, what amounts to public policy? Admittedly, no legislation in Tanzania that provides for the meaning of the public policy. The REFJ Act does not define the same as well. In the Ordinary meaning of the public policy, according to Howlett,​[355]​ briefly, a public policy is a state’s reconciliation processes and intentional actions containing both some articulated or un articulated goals in a way they might have been identified and formulated.​[356]​ It includes means to achieve articulated goals or what the state decides to do and not to do. The Arbitration Act, the CPC, the JEA and the interpretation of laws Act​[357]​ do not as well define what amount to public policy too.
A number of authorities reveal that the issue of public policy is not static. The court in Tanzania Electric Supply Company v DOWANS Holdings SA (COSTARICA) and DOWANS Tanzania Ltd (Tanzania)​[358]​ in dealing with the matter before it so as to set aside the arbitral award between parties as moved by the applicant (TANESCO) basing on the contravention of the public policy as one of the grounds for an application, admitted that the issue of the public policy is wide/ universal and section 16 of the Arbitration Act does not specifically provide for what a public policy is. 

The court of India in Renusagar Power Plant Ltd v General Electric Co​[359]​ set for the public policy meaning once the award is stated to be against it whereby the award will have contradicted the fundamental policy of the Indian Law, i.e. if the award involves a violation of the Indian Laws on non-compliance with a court’s order, If the enforcement of the award would be contrary to the interests of India and If the award would be contrary to justice and morality. However, in the jurisprudence of the court of Tanzania, and the arbitral tribunal in the above case of Tanzania Electric Supply Company v DOWANS Holdings SA (COSTARICA) and DOWANS Tanzania Ltd (Tanzania),​[360]​ whenever the judgment is rising from the decision of the contracting authority, depicting that the authority has decided to wave such public policy, in a whatever way, that means there is no way one would claim on its contradiction. If it is to be learnt in the light of the position of the High Court of Uganda in an application to set aside an arbitral award between Chevron Kenya Limited & Chevron Uganda Limited v Daqare Transporters Limited​[361]​ 

The High Court of Uganda emphasis that the Law relating to public policy does not remain unchallengeable, it keeps abreast of changes itself to suit the requirements of the time. That Public policy is shaped by the standard of customary morality. But the basic standard of morality remains constant. Example is given on corruption which is not countenanced as it would be against public policy.​[362]​ Of the additional similar court’s findings in the above matter, it discusses that Public policy is a vague expression, and few cases can arise in which its application may not be disputed. 

The policy touches other rules of civil procedures which are not only domestically respected but also globally recognized. For example the rule of Res judicata and estopel can be observed since the Res sabjudice is automatically covered by the REFJ that provides for categorically that any matter which recognition for enforcement is sought, must have been judged finally and conclusively. This rule against re opening the case that was already determined in the foreign court is respected when an application for enforcing foreign judgment is sought. The rule against re litigation that is, ending re litigation as a policy and legal principle may for the purpose of this study be noted in the decision of the Court in Tanzania Electric Supply Company Ltd v DOWANS Holdings SA (Costa Rica) and DOWANS Tanzania Ltd (Tanzania).​[363]​ The petitioner sought to challenge the award of the tribunal. It did not succeed on the wise decision of the Court for refusing to interfere the tribunal’s findings as it would amount to re-opening and re urging issues of fact and law of parties by their own agreement hence petition dismissed. 

Tanzania as other civilized countries is committed on litigation principles to bring to an end contestations between adversaries as held in the case of Stephen Massato Wassira v Joseph Sinde Warioba.​[364]​ The expression used is that ‘like life’; litigation must come to an end. Two principles are embedded in the expression. One is that ‘interest reipublicae ut sit finis litium’; that carries the judges’ message while another is that of estoppel per rem judicatum. The later restricts the decided matter to be re litigated between the same parties or person claiming under them while the former encouraging ending litigation in an accurate speed.
 
Once the decision has been reached in a certain reliable jurisdiction would not be fair to challenge it in another where the similar laws could have been applied but interfering the decision of the others without justifiable cause. In the USA, the practice as to estopel in foreign decisions is based on what is known as full faith and credit.​[365]​ The purpose of full faith and credit in foreign decisions is a useful means for ending litigation between adverse parties. The principle suggests that once pleadings show that the issues of a case have been previously determined, the adjudication is ended without which adversaries could wage again their legal battles whenever they met in other jurisdictions.​[366]​  
In Tanzania therefore, the none articulation of the public policy under the REFJ Act is a great challenge that creates a lacuna that may be misused either by the judiciary itself or the executive since the executive also exercise its powers on extending reciprocity creating rules of procedures and consents on some matters under other terms of enforcement under the laws governing foreign judgment enforcement or recognition under laws and rules made there under.​[367]​ Therefore, respect to successful recognition and enforcement of foreign decision may not only depend of the available laws, regulations and other principles of common law and doctrine of equity but the judge to whom the matter is to be presided over and the general forum environments of that time.

3.9	A Reflection on the Independence of Judiciary Towards Enforcement of Foreign Judgments
So as to function effectively, the judiciary is supposed to be independent from other arms of the state, especially the executive.​[368]​ This independence need not be confused to mean the freedom by judges and magistrates to do what pleases them rather,  acting in accordance with  the adherence and the values acceptable by laws of the state but must be understood as in its real meaning which is Freedom of the  judge or magistrate to decide matters brought before them freely as the case may be in accordance with his assessment of the facts and his understanding of the law without any improper influence, inducements or pressures direct or indirect from any quarter or for any reason.​[369]​ The authority of the judiciary to decide and administer justice freely from any interference is enshrined under Article 107A (1) and 107B of the constitution of the United Republic of Tanzania.​[370]​

Judicial independence is central to a democratic system of government based on the separation of powers and rule of law.​[371]​Shapiro​[372]​ observes that court are both conflict resolving bodies and law making ones and therefore should both be independent and accountable. That courts are therefore not independent but agents of statutory and constitutional law makers and excessive emphasize on independence as creates danger that authoritarians regimes may achieve a cloak of legitimacy of their laws for having them enforced by independent judiciaries. 

However, a note to take is in the light of observation by Helmke and Frances​[373]​ who observe that judicial independence and rule of law in relation to the judiciary vary from one forum to another basing on how politics of one country can credibly commit itself to overriding chastising the judiciary for politically determined. This brings the study to extend the definition to the position by Susarithaa​[374]​who observes that, independence of the judiciary should not  only indicate independence from the other organs of the state but also independence of the judges in the way they adjudicate case with free minds. This position does not differ from other observations on the same matter, as it may be remembered as the point of reference put forward by some writers seen. Ananian and Williams​[375]​ in addition to the above observe that the judicial independence in Australia  bears elements which include appointment of officers, tenure and remuneration, operational independence, decisional independence, personal independence whereby  decisional independence  requires that court to have jurisdiction over all issues of judicial nature whereby court may decide conclusively its own jurisdiction and competence as defined by the law however that, powers of the court must not be controlled.

As seen before, early in this chapter, exclusive powers of the judiciary and independent rights in resolving disputes in some conflict resolution are also extended to executive tribunals and therefore tribunals form part of the judicial structure.​[376]​ It is crucial to discuss the independence of the judiciary simply because it is expected that upon the presence of the cross border decision, the recognition of which ought to be recognized and enforced by the competent court of law is to be dealt without any pressure or external force.

The experience both practically and documentary appears not to be promising. In the first case it may be reflected as once stated by one of the head of the state of Tanzania as noted before that the rule of law is to apply judiciously not a single minded or gratuitous pursuit to obstruct of justice. The rights of an individual person is forced to be carefully weighed against the right of an entire society or community.​[377]​ An observation of justice to put interests of one person above an interests of entire community is made not to work so far as opposed to individual as observed by Mkapa.​[378]​ Mkapa sticks on gun that the judiciary is  an independent branch of the government and would quit rightly  wish to keep  its independence sacrosanct but whenever the turning wheel of justice  picks  any mud along  the way, that mud  will pretty soon hit in the face he should  not  therefore  keep  quiet if he sees problems in our judiciary.​[379]​

The second observation may be seen in the decision of the tribunal that sought to be enforced in Tanzania still was not due to the state political wind blow in Stirling Civil Engineering Limited v Government Of The United Republic Of Tanzania.​[380]​ Upon failure to enforce an award of the tribunal, by the government, the same was deposited in foreign courts for execution whereby ceasing the government properties by the award holder was on plan inclusive of the purported attempt to seize plane make Bombardier Q400-Dash 8 property of Tanzania in Canada by the award holder by the reason of the government’s failure to pay compensation of about Tanzanian shillings 83 billion reached by the Tribunal.​[381]​ 

It is revealed that such similar challenges are caused by bad contracts entered by Tanzanian on one hand and the policy on the other that may take time to change​[382]​as foreseen. The consequences of the judiciary in cross border related matters are based on the independence of the judiciary and public policy while its measurement touching the thread of the concept of sovereignty.​[383]​ It is here from the reflection of the security by foreigners in the countries like Tanzania may as well be attracted by the strength of the independence of the judiciary and the policy towards treatment of different groups and individual persons seeking to enforce their rights.

Generally, the independence of the judiciary is doubtful once the matter before the court of law to determine, involves the decision between the governments as a part and loser. Otherwise for the case of the independence of the judiciary in relation to recognition and enforcement of the foreign judgment shall remain uncertain and in documents with impracticability in developing countries, Tanzania inclusive as noted by Busingye.​[384]​

3.10	Specifically Enforceable Court decisions under other laws: A study on Probate Grants
Enforcement as seen before is simply defined as the processes by which orders of the court may be enforced​[385]​ whereas recognition is referred to inter alia as a principle by which a foreign law apply under Private International Law as the law of the recognized state or subsidiary body set up by it.​[386]​ Recognition is also referred to as a state when a court of one jurisdiction accepts a judicial decision made by a court of another foreign country and issues a judgment in substantially identical terms without hearing the substance of the original law suit​[387]​whereas enforcement is referred to as the act of compelling compliance with the law.​[388]​ From the above, the court decision may be an order, judgment, decree, etc. and for the case of a successful petition for grant of probate or letters of administration of the estate of the deceased is a grant. 

The succession decision under Section 94​[389]​for the purpose of foreign decision is the probate. The term probate stands in whatever decision may be called so long as it is a succession based decision according to the definition of the law in relation to foreign grant. Snijders’​[390]​ position as to what is succession decisions does not differ from the probate meaning in relation to sealing as provided for under section 94,​[391]​ however, to him, a  court decision is a judgment so long as it is given by the court or tribunal of a state. Therefore for the purpose of keeping away from creating legal doubts, let the decision of the court in probate matters remain decision so as to accommodate successful and unsuccessful petition for grant since they may both be subject to recognition and sealing. 

The PAEA under Section 95 covers the statutory recognition enforcement of foreign succession decisions by sealing. Resealing is reserved for the High Court of Tanzania only and no any other court with such resealing jurisdiction.​[392]​  The probate or letters granted on being produced before the High Court of Tanzania are sealed with the seal of that court and become as good as if they were granted in Tanzania. Grant must be from commonwealth countries as per section 94 and 95.​[393]​ 
The grant bearer may be required to deposit to the court prescribed security  in acceptable sum sufficient to cover the property if any for the case of letters of administration,​[394]​ evidence as to the domicile of the deceased upon the need by the court,​[395]​ 

Other adequate security for payment of debts upon the application by the creditor and in accordance with the need,​[396]​ a duplicate  of any probate or letters of administration sealed with the seal  of the court granting the same  or a copy thereof certified  as correct  by or under the authority  of the granting court.​[397]​ All these processes do not amount to a new action.  Upon satisfying those requirements, grants are resealed. The PAEA is silent on foreign grants from non-commonwealth members. The doubt is based on re litigation, global principle of res judicata, natural justice to adversaries, delaying justice and conflict of domestic laws in relation to public policies. 

Together with the PAEA, there is the need to clearly state whether or not the customary international principles such as lex citus  and juscogens apply so as to rescue the states’ public policies  and interests, especially where the PAEA is not sufficient and other substantive laws on such matters’ rights to petitioner and on how to effectively handle them not only on the fresh actions by those who do not belong to commonwealth states but also to all those whose rights to reseal go. This is because the content of the decision of the foreign court may be offending the public interests in which the probates are to be resealed and new actions or suits by foreign parties uncovered by the PAEA. The law should as well disclose that and give the way forward to perspective foreigner applicants and the position of the internal laws and policies more especially those working in chain to accomplish one task.

For the purpose of promoting interstate integration, there is the need to avoid re litigation.​[398]​ Tanzania being bound by the common law decisions both under provisions of the JALO and the PAEA, need not to opt out some procedures of Common laws in dealing with foreign decisions. For example, while holding the position of sovereignty and rights to decide without being not interfered by any other foreigner state, there is the principle of juscogens under which elites state for that the customary international law on some matters has no option. To justify this, it is stated that, In Egypt, England and other parts of the World adjudication of the disputes involving foreign merchants was of no doubt. Up to 18th Century, England’s courts of the Steaple, Piepowder adjudicated high sea cases to the court of Admiralty.​[399]​ 

In Egypt practically, special courts for foreigners were being established. Since succession comprises of the legal rights, and claims of the person to the property of the deceased either under his will if any or on his intestacy​[400]​ the need of likely mixed problems should not be left pending nor should the law be silent on the avenues towards resolving them. It is to be learnt from the decision in the case of Nyali LTD v AG​[401]​in which Lord Denning made a note that foreign laws can not apply in the land without qualification. It has many refinements and technicalities which are  not suited  to other folk in those far of land and that people must have  laws which they understand  and which they will respect; further that the qualifications of the foreign laws are to be made  by judges of the land.

Whenever the law appears to have such gaps which neither the court nor the legislature has not traced its coverage, the public policy and interests are likely to be jeopardized. A lesson may be learnt under Section 19 of the Land Act (of Tanzania).​[402]​ Section 19 of the Land Act​[403]​requires that a foreigner cannot own land in Tanzania save for investment whereby he may occupy it via the Tanzania Investment Centre or the Export Processing Zone. The High court of Tanzania in the case of Emmanuel Marangakis as Attorney of Anastasios Anagnostou v The Administrator General​[404]​interpreted the provision that it does not mean owning by succession and therefore it is one of the way a foreigner can own land. 

Briefly, while other jurisdictions apply the domestic laws and principles governing immovable properties once it comes to the issue of succession by foreigners, in Tanzania Mainland, the practice has been not the same. The Land Act of Tanzania​[405]​ as seen above, requires that a foreigner can only own land for investment. But the provisions to section 68, 69 and 70​[406]​ establishes another way through which a foreigner can own land; and this is through succession. In short, provisions to sections 68, 69 and 70 of the Land Registration Act​[407]​ reads as here under and I quote: 
68.	Dispositions and assents by legal personal representative 
(1)	No assent to the vesting of any devise or bequest of any registered estate or interest, or disposition by a legal personal representative, shall be registered unless such estate or interest is registered in the name of such legal personal representative. 
(2)	Every assent to the vesting of any devise or bequest of any registered estate or interest shall be in the prescribed form. 
69.	Registration of survivor of joint owners 
(1)	If one or two or more joint owners of an estate or interest dies, his name shall be deleted from the land register on the application of any interested person, accompanied by proof of death. 
(2)	For the purpose of this section and section 70, the death of a person shall be proved by the production of a certified copy of the relevant entry in a register of deaths, issued under the provisions of the Births and Deaths Registration Act Cap. 108* or, in the case of a person the registration of whose death was not compulsory under that Act, or of a person dying outside Tanzania, by such evidence as the Registrar may accept as sufficient. 
70.	Cancellation of lease determinable on death 
Where any registered lease is expressed to be determinable on the death of the tenant, the memorial in the land register relating to such lease shall be cancelled on the application of any interested person, accompanied by proof of the death of the tenant. 

Since the government Policy of Tanzania and the Land Act altogether intends that a Foreigner cannot own land but for Investment, it does not sound better that such prohibited foreigners to own land out of intention to invest can own the same though this bad door of the Law. In Tanzania Zanzibar where land is a non-Union Matter,​[408]​ the policy and law as to land related matter allow only citizens of Zanzibar to own land in Zanzibar. There is no any other lacunae under which any other person out of Zanzibar is entitled to own land. 

This position was stated by the High Court of Zanzibar and affirmed by the Court of Appeal in the appeal in Gharibu Abdallah Juma v Kay Mlinga.​[409]​ According to this cause, whenever it happens that a non-citizen of Zanzibar has won the case related to immovable property situated in Zanzibar, the only available avenue for the judgment or decree holder to dispose off the enforceable immovable property contained in the decree. Back to re litigation, so as to end litigations, an issue finally decided on its merits by a court having competent jurisdiction is not subject to re litigation between the same parties, while an issue before the court pending determination cannot be followed by another litigation of the same issue and parties in another court.​[410]​ The Principles governing this are both res judicata and res sabjudice or lis alibi pendens that is "dispute elsewhere pending". For our case, if two benches in different jurisdiction were to hear the same dispute, it is possible that they would reach inconsistent decisions especially if the deceased has had two domiciles of which one was in a common wealth country. 

To avoid the problem, there are two rules. Res judicata which provides that once a case has been determined by producing a judgment either inter partes depending on the subject matter, neither party can recommence actions on the same set of facts in another court. To what extent the res judicata applies especially on the new action on a foreigner of non-commonwealth country has no answer. This is a challenge as other matters may rise from the deceased with duo domiciles with which probate court always prefer to prove in addition to the courts’ customs in a given state.​[411]​ Since therefore, justice is potential to every person, there is the need for the PAEA or court of law to clearly point on the issue of res judicata in relation to probating actions by the non-commonwealth countries vide the domestic public policy and laws. 

3.11	Conclusion
It is incontrovertible that a foreign award and judgments is binding on parties, executable after an application for its recognition for enforcement is successful and effectively done.​[412]​  Recognition and enforcement of foreign arbitral awards and judgments in Tanzania is still subject to a complex system under domestic laws. Judgment and or decree arising from the Arbitral award that was as well registered in foreign countries, still lack magisterial eminence to be recognized and get enforced as foreign judgment under laws of Tanzania. 

Laws are silent on recognition and enforcement of foreign judgment, decree or order arising from arbitral award.  This affair establishes environments for repetition of actions that may lead to delay or denial of justice on technical and time bases. Laws need to be clear to give a litigant a good avenue to end up the matter while making sure that no impediments ought to obstruct a claimant in exhausting such remedies in foreign forums as it was resolved in the case of Weizmann Institute of Science v Neschis.​[413]​  In this case, the New York Federal Court confirmed that a foreign arbitral award was capable of recognition at common law so as to give rise to a collateral estoppels precluding subsequent re litigation. 

Along with the need to have legal certainty, there is the need as well to make sure that the international agreements and decisions are respected since countries chose to be members to them without force. Failure to do so may weaken international relations which is very crucial in this commerce and trade services arena facilitating inevitable development, investments and other social economic and cultural integrations. Along with these all, there is the need for Tanzania to update its laws on the recognition and or enforcement of foreign judgments so as to meet the current global integration challenges dictated by the integration demands in this world of globalization life.

CHAPTER FOUR
A SURVEY OF OTHER JURISDICTIONS
4.1	Introduction
Recognition and enforcement of foreign judgments and Arbitral Awards is based on reciprocity arrangements between a foreign state in which such decisions were reached and an enforcing state. The sources of reciprocity include the doctrine of comity that is enforcing each other’s judgment regardless of the proof to diplomatic reciprocity, nature of the enforcing states’ domestic laws on foreign judgments, membership to international agreements, conventions, parties agreement as justified in Tanzania National Roads Agency v Kundan Singh Construction Limited​[414]​ and cultural practices of a forum. 

Applicable laws common to recognition and enforcement of foreign judgments and arbitral awards are categorical and differ from one state to another. For example, in Kenya, Tanzania and Uganda, however, the Foreign Judgments Reciprocal Enforcement, the Judgment Extension Act and Arbitration Acts are not new in the ears of many. Depending on the nature of the particular country in enforcing rights of an individual arising from foreign judgments, the issue of adequacy of the applicable laws, policy, political willingness/role and independence of the judiciary may usually be witnessed depending on the legal framework in existence.

Exceptionally on some commercial disputes notably on contractual matters appearing to be not only expensive but also complex,​[415]​ where there might exist international agreements that may sanction the causer of the breach, this may not save the purpose as usually the intention of the aggrieved party remains to access redress even if the international agreements or instruments would impose such sanctions.​[416]​The challenge that may need the forum to decide as to whether or not the subject matter is legal and enforceable under the enforcing forum, the respective forum shall need to determine as well that either the contract was lawful or unlawful and probably may need or need not be performed in an acceptable manner under the laws of that forum whereby basing on that law the nature may on one hand affect the claimant and the plaintiff on the other or share liabilities.​[417]​ 

Where there are such legal ambiguities, unless the law of the forum states otherwise, the commercial terms that may tend to cover situations to which contracting parties have never addressed in their minds may call for use of commercial reasonable communications between the parties and chosen terms to give way.​[418]​This reality concurs with the observations of some jurisdictions that sometimes choice of law may not be direct.​[419]​This environment makes this study to keep eye on the issue of arbitral related awards in a reasonable standard as this study is revealing in different parts.

As to the Recognition and enforcement of foreign judgments, the law usually reflects implementation and decisions of the courts, no wonder that, as per the practice, the court may not decide basing on what the law states due to various reasons. While Arbitration is more often than not chosen by parties to an agreement, an ultimate and binding awards must be given the power of the court for their enforcement.  It is wherefore; the need to know a country which is going to enforce the award hunted especially when it has involved foreign execution since the applicable laws, procedures, policies and other reciprocity determinants at domestic and international level rise. As a number of conflicting questions on recognition and or enforcement of foreign decisions is unavoidable, its practicability raises a number of questions whereby answers need to be supplied to them to keep justice to he who comes with clean hands seeking for redress.

This chapter therefore discusses on how the recognition and enforcement of foreign judgments and arbitral awards processes is effected in Kenya and Uganda and other possible foreign states basing on the practicability of the applicable laws as entrenched on public policy, independence of judicially, the adequacy of the laws in view of the current society need and the role of the politics. Kenya and Uganda are the main countries of the prioritized discussion under this chapter while other countries may be touched at in nutshells for elaborations and better particulars and experiences.

4.2	Recognition and Enforcement of Foreign Judgments in Kenya
Foreign judgments in the Republic of Kenya may be observed in different ways. The Foreign Judgments (Reciprocal Enforcement) Act​[420]​ is one of the applicable laws as its name suggests. The possible ways under which recognition and enforcement is possible under this law is limited only to the countries reciprocity agreements with Kenya to that effect and in accordance with the enabling sections of the above law.​[421]​  No enforceable judgments out of the agreement. The countries without reciprocity with Kenya can only enforce their rights by filing a fresh suit on the judgments only​[422]​ and not by registration in the court, the procedure which is reserved for only countries in agreement with Kenya.​[423]​ According to the Convention on Recognition and Enforcement of Foreign Judgments in Civil and Commercial Matters​[424]​ which Kenya is a part, article one of the instruments provides for that, the convention shall apply to Civil and Commercial decisions reached in the forums of the contracting states only.

4.3	Foreign Arbitral Awards
So as to facilitate international investment, Kenya has so far entered 9 bilateral investment treaties (BITs) which are presently in force with a number of countries.​[425]​ Kenya is also a member to the International Centre for Settlement of Investment Disputes Convention​[426]​that has accelerated to domesticating it under the Investment Disputes Convention Act.​[427]​ The Foreign Investment Protection Act​[428]​ and Investment Promotion Act​[429]​ are notable instruments facilitating friendly international investments in Kenya.​[430]​ Being party to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards,​[431]​ Kenya has as well domesticated the same through the Arbitration Act.​[432]​ Enforcement of foreign arbitral award in Kenya is therefore based on international agreements, domestic laws and respect of terms of agreement between parties to contract. It is here from the court of Kenya get bases to enforce foreign arbitral awards in the manner and requirements of the parameters provided for under the Laws of Kenya, the Conventions and public policy and in consistence of the purported promising conditions of the independence of the courts of law and or tribunals.

A lesson learnt in an application by Tanzania National Roads Agency v Kundan Singh Construction Limited​[433]​ justifies the reality. Briefly in August 2007, Tanzania and Kundan Singh Construction Limited, a company registered in Kenya, entered into an agreement for the upgrading of a piece of road in Tanzania. They agreed to resolve disputes if any, by way of arbitration using the Disputes Resolution Board at first instance, and the Stockholm Chamber of Commerce if a party was dissatisfied with the decision of the board basing on Tanzanian laws as the governing law. Disputes immerged and referral was done as agreed whereby Kundan emerged the loser at all stages. 

Upon enforcement of an award by Tanzania in Kenya, Kundan successfully challenged the application as the Stockholm Chamber of Commerce did not apply relevant Tanzanian legislation in agreement but English laws and the challenge succeeded on the bases of protection of the public policy of Kenya. On the other hand, the foreign arbitral award may be enforced under the Foreign Judgments (Reciprocal Enforcement) Act as foresaid.​[434]​ This law is applicable whenever the judgment which include arbitral award enforceable under the laws of the country where it was made therefore becoming enforceable in the same manner as a good judgment by the court with capacity to do so in that country.​[435]​ 

Generally, an arbitration award is final, binding and not appealable in Kenya.​[436]​ An award can as well be set aside in accordance with section 35​[437]​ and may as well not be recognized in the intent of section 37.​[438]​ Causes for the unenforceability likelihood are incapacity, invalid arbitration agreement and lack of proper notice of proceedings.​[439]​ Further, if a party was unable to present his case, a dispute was not contemplated under the terms of reference, the composition of the tribunal was not as per the parties’ agreement or the Act, there was fraud, bribery, and the subject matter of the dispute is not capable of settlement by arbitration under the law of Kenya.​[440]​ Others are if the award is in conflict with the public policy of Kenya, undue influence or corruption.​[441]​ 

Enforceability of the foreign arbitral award in Kenya whether under the Arbitration Act or Foreign Judgments (Reciprocal Enforcement) Acts, ​[442]​the Public policy is given a great chance and can lead the decision to be set aside.​[443]​ In Kenya arbitration proceedings award, if the award has under the laws in force in the country where it was made, become enforceable in the same manner as a judgment given by a designated court in that country.​[444]​ Without prejudice to section 3(1) (f), ​[445]​the judgment enforceable must be final and conclusive and requiring the judgment debtor to make interim payment of a sum of money to the judgment creditor.​[446]​

4.4	Public Policy
The issue of the public policy in determination of one’s rights is usually given reasonable concern in determination of rights by the court. The concept of the public policy is wide and has always been facing different approaches. Briefly, a public policy is a state’s reconciliation processes and intentional actions containing both some articulated or un articulated goals in a way they might have been identified and formulated.​[447]​ It includes means to achieve articulated goals or what the state decides to do and not to do.​[448]​In other words, public policy may be treated as the public order as referred to by some other writers.​[449]​ For the purpose of litigation, procedures involved need to depict the litigation policies and principles depicting public expectation which is usually case management, and bringing the litigation to the speed end.​[450]​ 

Case management is also a wide concept. It includes fair resolution of justice with proportionate costs and within a reasonable time.​[451]​ Although the public policy is to be observed in administering justice in Kenya, still the available challenge is that the term lacks a precise definition. This Challenge was noted by Ringera J.  In the case of Christ for All Nations v. Appollo Insurance​[452]​when working on an application under Section 35 of the Kenyan Arbitration Act​[453]​demanding to set aside an arbitral award on grounds that the award was in conflict with public policy. 

The court had therefore to find out on what amounts to public policy by taking a reference to the decision on an Indian case of Renusagar Power Plant Ltd v General Electric Co.​[454]​ the court of India in this case among other things had three grounds under which the arbitral award may be set aside. They include the award to go contrary to the fundamental policy of the Indian Law, i.e. if the award involves a violation of the Indian Laws on non-compliance with court’s order, if the enforcement of the award would be contrary to the interests of India and if the award would be contrary to justice and morality.

For further and better particulars, the Court of Kenya went further in elaborating its concern on the public policy. It was found that although public policy is a most broad concept incapable of precise definition or that as the common law judges used to say that public policy is an unruly horse. An award could be set aside under Section 35 (2) (b) of the Arbitration Act of Kenya being inconsistent with its public policy if it was shown that it was either inconsistent with the Constitution or other laws of Kenya whether written or unwritten, inimical to the national interests of Kenya or Contrary to Justice or morality. An example of awards induced by corruption and or fraud are given as against public policy in addition to economic prosperity awards based, diplomatic relations, national defense and security and so on reflects awards with which if enforced shall be contrary to the requirements or against such enlisted favor would injure the public policy or interests.

Lawyers and other writers in Kenya find that although the laws have undergone several struggles to update them, still the public policy is wide and unclear whereby this noted gap or challenge may bring recourse to some people especially parties to the matter to differ or avoid from enforcement of the decision before the court.​[455]​ In the other words, the concept of public policy is too wide to misuse in administration of justice despite the fact that the public policy is stated as to what amount to the same under the Arbitration Act of Kenya.

4.5	Specifically Enforceable Court Decisions Under Other Laws in Kenya: A case Study on Probate Grants
Resealing of Grant of Probate and Letters of Administration is one of the grants tenable in Kenya others being grant of probate, grant of letters of Administration with a will annexed, grant of probate or oral will, grant of letters of administration intestate and limited grant ad colligenda bona defunct and grants for special purpose or limited grants in Kenya.​[456]​  Both Law of succession Act​[457]​ and the Law of Domicile Act​[458]​ govern the foreign grants.​[459]​ Grant obtained in Kenya only enables personal representatives to deal with the properties in Kenya.​[460]​ 

A foreign grant in Kenya is enforceable by resealing.​[461]​Resealing of probate or letters of administration of the deceased’s estate means a process by which  a grant given in one country, territory or state is passed through  legal procedures of the another state whereby it is through such foreign state given recognition and or enforcement as if it was granted by it under domestic culture.​[462]​A reseal is therefore obtained when a grant of probate has already been obtained in one country where the deceased left estate and therefore the grant is to be recognized in another territory in which the same deceased left other estates.​[463]​ Resealing is effected by the High Court of Kenya in Mombasa or Nairobi only.​[464]​ For the real property, The Law of Succession Act provide for applicable laws to be laws of Kenya.​[465]​ Therefore, the law of domicile of the deceased for the purpose of succession is very essential in determining the issues of succession and the domicile​[466]​  look at the time of death as it was so stated by the Court in Re Estate of Naftal.​[467]​

The decision as to domicile is ascertained where there is proof of domicile elsewhere immediately after the death of the person who was a resident of Kenya.​[468]​ The nature of the law and literatures reveal that the recognition and enforcement of foreign grant in Kenya is to the extent of the immovable properties. The granting foreign court must have the similar effect as the High Court of Kenya as if it was granted in Kenya.​[469]​ Grants may as well be issued by the authority designated to do so by the minister in Kenya, via a gazetted notice.​[470]​ Once that is done then a foreign grant is enforceable to the extent of the authority in the notice which may also enlarge an area of reciprocity of foreign grants.

The Court of Kenya in the Case of Re Naftat (deceased)​[471]​ stated among other things that the intention to reseal foreign probates is to eliminate frauds and conflicts. It is as well noted that Resealing of the foreign grant in Kenya is for commonwealth countries and non-commonwealth members but designated by the Minister through notice to deposit grants for resealing.​[472]​ It is in the wishes of the court that it may require the grant holder to furnish with it evidence as to the domicile   of the deceased and adequate securities upon application by the creditor while reserving the position of the law that the process cannot be challenged against an administrator.​[473]​

4.6	Independence of Judiciary
Independence of the Judiciary is also a wide concept. While it is a re known concept that establishes right of the judiciary to decide independently; that is full judicial power​[474]​ some elites treat and refers to the same as a prerequisite to fair trial.​[475]​ It carries within it different perceptions from a country to another. In the today’s world countries are interdependent economically the result of which interdependence is rooted to decision-making forums. For that case, the decision by the forum of one country is likely to have enforcement impact in the foreign countries in the manner that foreign courts apply.​[476]​

The integration processes in the conflict of laws concept, as entangled with the concept of due process, has accelerated to emergency of independence of the judicial system. Omar​[477]​ argues that it is simply not reasonable to pledge outstanding practice, rule of law and democracy without minimum judicial guarantees which include independence from aspects external to the case or anyone to solve disputes. The consequences of the judiciary in cross border related matters are based on the independence of the judiciary and public policy while its measurement touching the thread of the concept of sovereignty.​[478]​ While an investor needs protection, the other integrations may yield circumstances under which they as well need to be protected outside their territories hence independence of judiciary making an international topic in conflict of law.

The judiciary is to be entirely separate from both legislature and the executive powers, a notion stated to be somewhat solid and based on concrete practicalities than uninformed division between the legislature and the executive. This state of affair establishes two possible doctrines with possible equal measure.​[479]​ In the first observation, it is the issue of the autonomy of the judiciary whereby the doctrine suggests that laws are to be fairly and impartially interpreted and applied by the judiciary that also should enjoy an independent status and be free from the political pressures to that effect.​[480]​The second instance is the function of the court in developing the through cases so as to arise difference between litigants before them and get the same resolved by the laws as the case is to reveal and  done as in the past but not by the laws of the past.​[481]​

Judicial independence’s perception is with the obvious awareness of the partisan threats to the sacred beliefs of an area. The Western countries are said to have assumed certain protection, to care for it from compromises emanating from the Executive Stall.​[482]​ The said protection are observed in respect of the mode of appointment of judges, provision of tenure for the judge, Collective concurrence on a candidate for appointment as judge; Commitment to the governing ethos of judicial independence and absolute care in the regulation of terms of service and promotion for judges.​[483]​ 

Kenyans observe that since colonial times, Kenya’s court of law had mostly toed on the government’s line. The 2010 constitution has malformed prospect while waging effort to ensure the courts’ independence whereas reforms go slow but with handsome decisions.​[484]​ Article 160 and 160 of the Constitution of Kenya​[485]​ relates to the said independence. According to the constitution, the judicial authority and the Judiciary, as constituted by Article 161, shall exercise its powers subject only to Constitution and the law and shall not be subject to the control or direction of any person or authority. 

The constitution goes further to the abolition of the offices whereby it provides for that the office of a judge of a superior court shall not be abolished while there is a substantive holder of the office, entitlements of the judicial officers that the remuneration and benefits payable to or in respect of judges shall be a charge on the Consolidated Fund, their protection in the cause of their business that  a member of the Judiciary is not liable in an action or suit in respect of anything done or omitted to be done in good faith in the lawful performance of a judicial function, and so on. 

Although Jenifer​[486]​ laments that Kenya up to 1970s the independence of judiciary was proved stable before suffering a dramatic declaim caused by the rise of  authoritarian regimes in Tanzania, Kenya and Uganda, the current trend though not connected with the recognition and enforcement of foreign judgment and foreign awards has been witnessed and celebrated in politics move. Enforcement of the constitution without any interference that is independence of judiciary was revealed when The Supreme court annulled the presidential election case between Laila Amolo Odinga and another v Independent Electoral and Boundaries Commission and 4 others and Attorney General and Another ​[487]​that made Kenya to appreciate that judges were serious about enforcing constitution standards independently. This was witnessed when the opposition party by Honorable Odinga who was the opposition presidential seat contestant among others in the Republic of Kenya General Election of 2017 successfully petitioned to oppose the ruling party’s Candidate His Excellence Uhuru Kenyata on the base of his being a winner at the presidential seat that election was not free and fair and therefore asking for the court order to set down its results through which His excellence Uhuru was elected a president and order for repetition of election which was expected to be free.

 Ojwang, J. finds that judicial independence will stay a more remote ideal in African nations than is the case in the Western developed countries.​[488]​ That in virtually every one of the African countries, the very diverse social condition greatly complicates the political profile and brings forth a much varied scheme of partisanship at the “Executive Stall;” and such a setting is, at least potentially, a major compromise to the independence of the judiciary. For each of the many partisan elements will be seeking to influence what goes on at the judicial plane; the ethos which is supportive of the norms of judicial independence will be largely enfeebled; informed and diverse consultation before the recruitment of the judicial cadre is likely to be minimal; principled regulation of terms of service, and of promotion may also be lacking.​[489]​  

So, the special socio-political factors which, in the Western society sustain the commitment to the principle of judicial independence may not comfortably co-exist with the typical African political condition. Along with that, a number of African Countries have been siding with other states when praising qualities of judicial independence which actually in practice it doesn’t exist.​[490]​ It should be noted that, the Independence of judiciary is fundamental along with the rule of law, human rights and constitutionalism it is as well crucial to globalization, free and efficient economic activity.​[491]​

The concept is fairly well known domestically and internationally. The UN General Assembly, via resolutions number 40/32 of 29.11. And 40/146 of 13.12​[492]​  endorsed the role of lawyers and the UN Basic Principles on the Independence of the Judiciary. Afterwards, the ‘Bangalore Principles of Judicial Conduct​[493]​ where approved and recognizes the judicial independence as a requirement to the rule of law and a fundamental guarantee of a fair trial.​[494]​ With the connotation and denotation meaning of the independence of the judiciary, it is presumed that Judges are expected to uphold and typify judicial independence in both their individual and institutional aspects.​[495]​ 

Toeing on the observation by  Boaz Oyo Were​[496]​ explaining the independence of the Judiciary as a relational independence which  is mainly concerned with the ‘autonomy’ and the capacity of the judiciary as a separate branch of government to resist encroachments from the political branches and thereby preserve the separation of powers, his findings together with the above, as from 1981 to 2011,reveal that the Judiciary in Kenya reflects three results which are independent, partially independent and nondependent of the judiciary.

Like other writers in Kenya, Boaz​[497]​ remarks that  the Judicial independence’s culture can only be set up on a platform of a well-established community honest beliefs absence of which donate momentous menace to judicial independence. In addition to that, the reality is likely to make a reason behind why institute the culture of judicial independence has remained a great challenge in Kenya.​[498]​ Generally, the independence of judiciary in Kenya may be observed in the light of findings by Rebeca and George, discussing on Australian perspective.​[499]​ 

They observe the Independence of the Judicially in the sense of  Judicial appointment, tenure and remuneration which they consider  essential to judicial independence particularly from the executive government, the daily functioning practice and actions of courts which require to be free from managerial interference, decisional independence  on another face of independence. It is expected that decision making which is a key aspect of the independence of the judiciary be bestowed to the court whole and exclusively over issues of judicial nature basing on its own jurisdiction and competence as enshrined in the laws.​[500]​

Basing on the strength of the above findings, and since independence of judiciary is uprooted from the rule of law which further intends to observe end of justice, fair trial, production expediency, good relationship domestically and globally; the independence in a whatever way it is approached is considered uncertain; however, this study has met no direct proof in conjunction with the foreign judgments. Disagreeing impliedly with such executive procedures and ousting the jurisdiction and powers of the court of Kenya, the great noted express court practice is revealed in the decision of the Court of Appeal in Jayesh Hasmukh Shah v Navin Haria and Another​[501]​ the Court of Appeal of Kenya held that the High Court pursuant to the provisions of sections 3 of the Judicature Act​[502]​ and its original and unlimited civil jurisdiction  provided for in Article 165(3) of the constitution had jurisdiction to determine any issue relative to enforceability of foreign judgments from non-designated countries. This decision may have several interpretation one of which being interference of the other state organs in the kingdom of the Judiciary in Kenya. The Judicature Act​[503]​ of Kenya provides for the source of laws under section 3(1).

According to the provision and in relation to this study, the High court of Kenya, the court of Appeal of Kenya and all subordinate courts exercise their powers in accordance with the constitution, all other written laws including the act of the parliament of the United Kingdom, doctrine of equity and statutes of general application in force in England on the 12th August 1897 and procedures and practice of the court of England as observed on that particular time. The court of Appeal, High court and subordinate courts are guided by the African Customary law in civil cases so long as they are not repugnant to justice, morality or inconsistent with written laws.​[504]​ 
In the light of the above findings, the issue of the independence of judiciary in relation to recognition and enforcement of foreign judgment and arbitral award may be stated to attractive legal bases with uncertain practicability. However, the practice of the court in relation to administration of justice despite of the laws to control it shall usually depend on the officer in bench if timorous or with bold spirit aspiration.​[505]​

4.7	Recognition and Enforcement of Foreign Judgments in Uganda
The legal framework overriding the enforcement of foreign judgments in Uganda is preserved in various laws. They include the Foreign Judgments (Reciprocal Enforcement) Act,​[506]​ Arbitration and Conciliation Act,​[507]​ The Judgment Extension Act,​[508]​ and the Reciprocal Enforcement of Judgments Act​[509]​ and some other international treaties. Decisions by the overseas court can only be enforced in accordance with the procedures set out by the domestic laws.​[510]​  The Foreign Judgments (Reciprocal Enforcement) Act​[511]​ is one of the Acts under which foreign judgments may be enforced. The act is applicable on action that have no elements relating to matrimonial matters, probate issues, insolvency, winding-up of companies, guardianship of infants or the care of or the administration of the estates of persons of unsound mind.​[512]​  According to Section 2 of the Foreign Judgments (Reciprocal Enforcement) Act, the Minister may extend reciprocity of judgments given in superior courts of any foreign country. Extension of such reciprocity is subject to satisfaction of the minister. It is there from under this law, reciprocity is a great concern for the purpose of recognition for and or enforcement. The Reciprocal Enforcement of Judgments Act​[513]​  on the other hand, applies on the court decision reached in the United Kingdom and the Ireland.  Under this legislation, the Minister may as well establish reciprocity arrangements on the judgments from any commonwealth country other than the United Kingdom and the Ireland. The measurement of the minister’s extension of the reciprocity of foreign judgments under the law in discussion is not given and therefore capable of misuse.

Furthermore, The Judgment Extension Act​[514]​ establishes implementation of the decrees and other decisions applicable arising from courts of Kenya, Malawi and Tanzania. In the light of section 1 of the law, decrees concerned are to be entered in the Supreme Court of Kenya, or in the High Court of Tanzania or Malawi. Further, decisions from the subordinate courts in the foresaid jurisdictions are applicable if are related to any damages, debt, or costs hence extended to the High Court of Uganda.

Although laws may be quiet on reciprocal and or enforcement of the foreign judgments, the Courts of Uganda mandated with such jurisdiction still are currently developing on their maintenance. The current said noteworthy improvement in enforcing the foreign judgments is that the absence of the reciprocal arrangements should not curtail rights to he who deserves hence enforceable on the basis of international comity and international theories of obligation and reciprocity.​[515]​ 

This position is backed up by the decision of the High Court in Christopher and Carol Sales v Attorney General.​[516]​ In this action, plaintiffs claimed against the Attorney General of Uganda for an assertion that the judgment entered by the Southern District of New York District for a sum of about US$ 2 million against the Permanent Mission of the Republic of Uganda to the United Nations and the Ambassador is enforceable in Uganda. It was reiterated that the Attorney General of Uganda has no reciprocal arrangement with the USA for the reciprocal enforcement of judgments entered in their respective jurisdictions and therefore the decision is not enforceable due to lack of reciprocity between the USA and the Republic of Uganda. 

Mwangusya, J. in the above matter decided that such judgments can be enforced on the basis of international comity, being the recognition which one nation allows within its territory to the legislative, executive or judicial acts of another nation having due regarding both to international duty and convenience, and to the rights of its own citizens or of other persons who are under the protection of its laws. This decision was not in support of the laws of Uganda governing reciprocity and enforcement of the foreign judgments which require that foreign judgments must be from among other things courts of the Commonwealth or country with which Uganda has reciprocal arrangements. In the other words, the laws have lacunae that may be used alternatively in administering justice in relation to enforcement of the foreign judgments other than such exercise of powers given to the minister for extending reciprocity while some applicable doctrines to cub the lacunae in the available regimes are left idle.

4.8	Foreign Arbitral Awards
A foreign arbitral award in Uganda is commonly known as the New York Convention Award.​[517]​ To have such reputation of arbitration award, it must be made in pursuance of an arbitration agreement in the territory of a State which is a party to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards.​[518]​ For its enforceability to stand and get a decree reputation, an award holder moves the High Court of Uganda in proceedings for recognition and enforcement hence if succeeds, bears reputation of the court decree and enforceable forthwith.​[519]​Generally, in Uganda, a foreign arbitral award is enforceable under the Arbitration Act and not on The Reciprocal Enforcement of the Foreign Judgment Act.​[520]​  

Although Uganda is the Member to the New York Convention,​[521]​ it has discretion to decide whether or not to recognize and enforce foreign arbitral awards. The High Court of Uganda Commercial division in Stirling Civil Engineering Ltd v The Government of the United Republic of Tanzania​[522]​ stated the same position categorically. This decision summarizes the reality in Uganda as seen before. It is in the same decision it was found that whenever the judgment is arising from the arbitral award in the foreign country, it could not be enforced in Uganda as a foreign judgment as it is not an ordinary judgment but an order to recognize an arbitral award may be given. However, this is in the discretion of the court too.

In short, in the above case, the Court in the United Kingdom granted permission for the registration and enforcement of the arbitral award as the decision of the Queen’s Bench Division Commercial Court. The arbitral award in favor of the applicant has been registered under Miscellaneous Civil Cause ​[523]​ against Tanzania the defendant, and there after brought under the Reciprocal Enforcement of foreign Judgments Act​[524]​  in the High Court of Uganda for its recognition and enforcement. Basing on Section 2 Chapter 21 of the laws of Uganda, the court found that the law on enforcement of judgments from the United Kingdom and Common Wealth Countries in Uganda is found in the Reciprocal Enforcement of Judgments Act, however, before the court of Uganda was not an ordinary judgment but an Order for recognizing an arbitral award. 

The court of Uganda disagreed that once an arbitral award is recognized in the United Kingdom of Great Britain and Northern Ireland it then becomes a judgment made in the UK and therefore effectively ceases to be an arbitral award and therefore that the fresh arbitral award ought to be laid before the court of Uganda and not a judgment or decree obtained in the UK from the same award. From the decision of the High Court of the Republic of Uganda in the most recent decision seen above, her laws recognizes no judgments, decrees or orders arising in foreign countries resulting from the arbitral awards. In a simple language, enforcement of foreign arbitral awards and judgments arising there from is not certain in Uganda.

4.9	Public Policy
The slogan of impracticability of the foreign decision in Uganda on the grounds that the foreign law would violate the state’s public policy is also witnessed and may impede administration of justice on the foreign matters. More often than not, it is expected that the choice of law in commercial related matters expects not to contradict the public policy in most cases if not all.​[525]​ In the light of Nzaaro, of the challenges that recognition and enforcement of foreign judgments faced in Uganda, the public policy is one.​[526]​Only to mention, others are unpredictability, rejection of non-monetary decisions, uncertainty and unfairness on jurisdictional issues, and so on. The issue of the public policy becomes a challenge due to its wideness in nature.​[527]​ It is in the ambition of the court of Uganda that the issue of the public policy depends much on the morality of the society. It is flexible to the extent that it must change with the conditions in the changing world.

In the case/an application to set aside an arbitral award between Chevron Kenya Limited & Chevron Uganda Limited Versus Daqare Transporters Limited​[528]​  the High Court of Uganda emphases that the Law relating to public policy does not remain unchallengeable; it keeps abreast of changes itself to suit the requirements of the time. That Public policy is shaped by the standard of customary morality. But the basic standard of morality remains constant e.g. corruption is not countenanced as it would be against public policy.​[529]​ Of the other court findings in the above matter, is that Public policy is a vague expression, and few cases can arise in which its application may not be disputed. 

Following such all challenges, the forums in Uganda have practically resorted in some changes using their own inherent powers to reshape the enforcement wants and procedures to ensure a constant and reliable service.​[530]​ It is in the strength of the above findings that the issue of the public policy in Uganda like in some other states remain a challenge not only in enforcing foreign judgments but also in other domestic court dealings.

4.10	Specifically Enforceable Court decisions under other laws in Uganda: A case study on foreign Probate Grants
There are two national statutory laws that govern inheritance matters in Uganda.​[531]​ They are the Constitution of Uganda​[532]​ and the Succession Act​[533]​ Section 181​[534]​ relate to administration with authenticated copy of will proved outside Uganda annexed. According to the provision, once a will is proved and deposited in a court of competent jurisdiction, situated beyond the restrictions of Uganda, whether in the Commonwealth or in any other foreign country  and a properly authenticated copy of the will is produced, letters of administration may be granted with a copy of such copy annexed. 

The language used in the law as for the issue of foreign grant appears to be friendly and covering any foreigner regardless his origin if commonwealth or not. If a man dies leaving movable property in Uganda, in the absence of proof of any domicile elsewhere, the law of Uganda regulates succession to the property too.​[535]​ Upon enforcing foreign grants, no suit can stand against the administrator.​[536]​ For example in the Case of Keshavlal Bhoja v Tajalal Bhoja​[537]​ a resident of Uganda had sued an administrator of the estate of their deceased father. 

The grants were done in Kenya hence; the court held that the suit was not maintainable in Uganda. This is the general rule that obstructs any action to be brought against an administrator of the deceased’s estate in his official capacity for any grant that was obtained in the foreign jurisdiction.​[538]​This general rule’s position stands similar in the decision of the court in National Bank of India Ltd v The Administrator General of Zanzibar.​[539]​In this action, the deceased had an action filed in Kenya for properties situated in Zanzibar and probate grants granted in Zanzibar. The court of Kenya stated categorically that it had no jurisdiction as to that action only that it was supposed to be institution in a granting jurisdiction. Notwithstanding and without prejudice to the law of succession in Uganda, the judgment creditor may enforce his rights in relation to probate under the foreign judgments (Reciprocal Enforcement) Act.​[540]​ Generally, the laws in Uganda in relation to foreign grants are straight forward and favorable.

4.11	Independence of Judiciary
Like in some other countries, independence of judiciary in Uganda is inter alia observed in industrial treatment of the bench more particularly the tenure of the judges and appointments. This may cheaply be seen in the observation by the bench of Uganda that the five years statutory office tenure of the industrial service undermines judicial independence and therefore unconstitutional.​[541]​Carmel on the above issue connects it with the reaction by the constitution court of Uganda upon considering the petition in Justices Asaph Ruhinda  Ntangye and Linda L. T. Mugisha v The AG( of Uganda)​[542]​  in the Constitutional Court seeking for challenging the unconstitutionality of their being removed in bench out of the constitutional duration and directive as judges. 

After the petitioners had successfully moved the court, the reporter notices and considers the success by the petitioners a good position by the constitutional court to re affirm the independence of the judiciary. According to the facts of the petition by parties which is Justices Asaph Ruhinda Ntangye and Linda L. T.Mugisha v The AG (of Uganda) ​[543]​the two judges were appointed to the bench after the Judicial Service Commission of Uganda invited them for interviews in 2014. Their official appointment letters specified that they could serve for the bench for duration of not more than five years in the ambit of the labor laws of Uganda.​[544]​ The term of tenure of service was successfully challenged whereby the court at the verdict found that the two judges would remain in bench until retirement unless they are promoted to the higher courts. It was declared by the court that the legislative sections stipulating a limited term period were null and void and therefore the Constitutional court affirmed that judges were to work on permanent and pensionable terms.

Meanwhile, the main concern of this study is to observe independence of the judiciary in connection with the court’s decision in cross borders decisions. The position and concept of the independence of judiciary discussed above takes two positions as it is in Canada. The position in Canada as reached by the court of law in Valente v The Queen​[545]​is that the constitutional principle of judicial independence has two main essentials which include institutional and individual elements. Article 128 of the Constitution of the Republic of Uganda​[546]​ likewise guarantees independence of judiciary, rights and immunity of judicial officers to the above reflection.

According to Article 128(1) of the constitution of Uganda​[547]​the judiciary is made independent and free from any control of any person or authority. It is in the ambit of Article 128(2) ​[548]​that the judiciary and officers shall not be interfered in the course of discharging their duties. 
The Supreme Court of Uganda at Kampala in the Constitutional Appeal between Attorney General V Gladys Nakibuule Kisekka​[549]​ the court among other things stated that an independent judiciary is the key to upholding the rule of law in a democratic society. That the judicial independence requires that an individual judge be unconstrained by collegial and institutional pressure when deciding a question of fact and law so as to impartially and independently decide. With emphasis, the court put it categorically with the aid from the decision of the USA Supreme Court in Pullman v Allen​[550]​the principle judicial independence aims at protecting judicial decision from intimidation and outside interference.

It should be noted that the preservation of the independence of judiciary in the legal instrument is one thing and its feasibility is another. Busingye​[551]​ finds that of the elements of institutional independence, still the practicability in Uganda is questionable. The reason behind his position is the reluctance in enforceability of the court orders. A good evidence as to the practice is said to be revealed in the enforcement of the court order involving Charles Muganzi v Nantaba Aidah Erios.​[552]​ The state minister (the respondent) in the above matter is said to ignore the honor of the court’s jurisdiction in the land matters. 

The other example of disrespect to the independence of the judiciary is the impropriety and approaches of the political leaders towards the judiciary. Busingye discusses that in 2004 subsequent to the invalidation of the Referendum (Political Systems) Act, ​[553]​by the constitutional court of Uganda, the President of Uganda said that the major work for the judges is to settle chicken and goat theft cases but not determining the country’s destiny.​[554]​ The interference of the court reported that persists is a police interference.​[555]​ Although it is considered to be lack of knowledge by the police towards the independence of the judiciary, the Chief Justice of Uganda had the following to address on that particular part and I quote: 
‘Over the last year, we had increased cases of interference in the administration of justice. The Uganda Police Force continued to vet court orders for execution and in most cases acting as an appellate court and adding to the cost of litigation through charging illegal fees and administrative costs of clearing warrants. The actions of the Uganda Police Force are an unwarranted direct affront on the independence of the Judiciary, which is protected under Article 128 of the Constitution. Furthermore, the recent re arrests of suspects in the precincts of the court, yet again by the Uganda Police Force, under the pretext of charging suspects with additional cases is a sad reminder that more still needs to be done to instill the rule of law in the institution charged with keeping law and order. I call upon the Uganda Police Force to refrain from flagrant abuse of the law. As observed by H.E The President last week at the opening of the Annual Judges Conference, there is more need for training of the Police in these matters. We hope this will be followed up and there must be no repeat of such incidents.’’

Generally the issue of independence of the judiciary in Uganda in one way or another appears to be somewhat gloomy and may in one way or another jeopardize not only domestic decisions but also recognition and enforcement of cross border decisions. The available and reliable information creates no direct connection with the cross border decisions.
4.12	 Recognition and Enforcement of Court Decisions Under Some Other Jurisdictions: A General Overview
In the European Union ‘the EU’ generally, in order to deliver an area of independence, fairness and security in civil matters, a considerable number of instruments have been considerably  raised to deal with different issues of Conflict of Laws.​[556]​ Recognition and enforcement of the foreign judgment is one of the Conflict of Laws issues others being the matters of applicable laws and jurisdiction.​[557]​ The Regime in the EU has been developed in the form of case laws, conventions, directives and regulations.​[558]​

In the UK,  a number of regimes exist on recognition and enforcement of the foreign arbitral awards and judgments basing on the fact that,  the EU is made up of a number of countries under different umbrella such as  Council for Mutual Economic Assistance, the CMEA and EFTA and the UK itself under which  a number of countries are found.​[559]​ A number of countries in the Europe and the United Kingdom have ratified the NYC, 1958 and therefore making a number of regimes to exist in both the UK and general Europe.​[560]​

The existence of the heap of regimes in the UK under which judgments and arbitral awards are recognized and or enforced depend on where the judgment originates.​[561]​As going to in nutshells regimes referred to above, it is worthy to remember that there is generally a distinction between recognition of the judgment and its enforcement in the light of Morris​[562]​ who observes that there is an imperative dissimilarity between the recognition of a judgment as one entitled to be given some weight in the court of the forum and its enforcement. It is because some judgments need only to be recognized and not to be enforced.​[563]​ Back to the regime in relation to recognition and enforcement of the judgments and arbitral awards in the UK, a brief discussion is as seen below.

Under the UK regime, In Scotland or Northern Ireland, which are distinctive from Wales and England, so as to recognize and or enforce a foreign judgment, there must be produced a certificate from the court of origin for registration and lead the judgment from the court of origin to have the same effect as the decision of the recognizing or enforcing court.​[564]​ Under European Regime, Judgments form members of the European community and certain EFTA members are recognized and enforced in the UK too and other member states within the European Community.​[565]​ Under this recognition, three instruments are noted depending on the court of the judgment origin. They include Regulation 1215/2012 on jurisdiction and recognition  and enforcement  of judgments on Civil and Commercial matters  that apply to all EU members save for the Denmark while  Regulation (UC) number 44/2001 (Brussels Regulations) on jurisdiction and the recognition and enforcement  of judgment in Civil and Commercial Matter apply to judgments from Denmark and other European member states.​[566]​ 

Further, the Lugano Covenant on jurisdiction and recognition and enforcement of judgments in Civil and Commercial Matters 2007 is another instrument that apply to judgments from Norway, Iceland and Switzerland while other European regulations falling under matters of insolvency, matrimonial disputes, and succession/wills apply depending on the origin of the judgments.​[567]​ The other group of regimes is that for the commonwealth countries and some other countries under which Administration of Justice Act​[568]​ and Foreign Judgment (Reciprocal Enforcement) Act.​[569]​The other un common regime is the Hague Convention dealing with the judgments for the member states of the Hague Conference/Confe’rence de La Haye (HCCH) or the Hague Conference on Private International Law members,​[570]​ the Convention on Choice of Court Agreements​[571]​ that apply on enforcement of judgments depending on the contractual jurisdictional clauses. To date, it is stated that Mexico and Singapore are the only countries which have ratified the convention in the European states.​[572]​ 

It is also worthy to remember that  as the general provision in the regulation  No. 1215/2012 stands that a judgment given in  EU member state and enforceable in that state is equally so enforceable in the other member state upon application for registration by  the interested party.​[573]​The declaration rises no any equivalency on the enforcement in the law of any party in the UK​[574]​and therefore the regulation makes a special provision for enforcement by application effected by the interested part whereby as it is understood in the case De Wolf v Cox​[575]​that out of registration as stated above, there is no any other mode of enforcement such an action as it is at the common law.

Furthermore, no rehearing of the action is entertained nor does the defendant enjoy rights of being informed of the application for enforcement by the plaintiff.​[576]​Rights to appeal by either party on the point of law actually on the registration only is the notable remedy.​[577]​ For non EU states, recognition for enforcement is based on common law development and statutory intervention whereby for the judgment creditor at common law, seeking for enforcement in England may bring an action on a foreign judgment.​[578]​ Section 33 of The Civil jurisdiction Judgments Act ​[579]​(of England) for the purpose of Enforcement of foreign judgments in the UK, requires that proceedings in the foreign country must not be contrary to agreement of selling between parties actually if commercial and the judgment debtor must have agreed to bring those proceedings, counterclaim or parties submit themselves to the court of jurisdiction. Above all, the defense as to registration for enforcement include jurisdiction contrary  to a jurisdiction agreement between parties as seen under section 32 above, if the judgment was obtained by fraud as was so resolved in the case of Re Trepca Mines Ltd​[580]​ that is foreign judgment can be impeached on bases of fraud. 

Others are when registration would be contrary to the public policy that is if in England for instance a judgment to be enforced would be contrary to the said public policy, if the decision was reached on the bases contrary to natural justice or judgments is for multiple damages.​[581]​ On foreign judgment generally briefly, the court can recognize but may not enforce each foreign judgment recognized as the need may be merely recognition.​[582]​ The judgment need to be founded on the doctrine of comity.​[583]​ Comity means moral obligation.​[584]​ The aspects of jurisdiction, selection of appropriate law to apply and Recognition and Enforcement as the aspect of Conflict of Laws​[585]​ apply. 

In the United Kingdom, the Civil Jurisdiction and Judgment Act​[586]​ apply on enforcement of courts’ decisions within the European Community and EFTA countries while the Administration of the Justice Act​[587]​ and Foreign Judgment (Reciprocal Enforcement)Act​[588]​ apply to  the judgments from the Commonwealth Countries and handful of others.​[589]​ When Judgments are not on Reciprocal Enforcement treaty with the relevant state or on laws specifically provided for, the execution creditor sues on his judgment within the jurisdiction action; and this judgment must not have been entered against certain conditions. This action is known as Enforcement by Action.​[590]​ 

The process is that the judgment creditor issues proceedings in the jurisdiction and hence applies for summary judgment on the foreign judgment. In England and Wales, incoming and outgoing judgments enforcement is governed by the Civil Procedure rules of 2002.​[591]​On matters of succession (Probate and Administration of Estate) in England and Scotland, a general rule is that, a person is not entitled to uplift and intromit with or take any administrative action in the estate of any deceased person who has left assets in Scotland until he has obtained confirmation.​[592]​ Before the executor is conferred with such authority on the deceased’s estate, he must complete a title in accordance with the law of the place; if on immovable property, where property is situated, the principle of lex loci reicitae  or lex citus is applicable. 

On the other hand, if letters of administration have been granted in any of the British common wealth countries, application for confirmation is not necessary; instead, the probate or letters of administration may be resealed in Edinburgh and get used elsewhere in the Europe.​[593]​ Resealing of the said probate in Scotland is competent under the Colonial Probate Act and the Colonial Probates (Protected States and mandated territories) Act.​[594]​ All questions arising in the process are governed by the laws of the deceased’s last place of domicile that is lex citus,​[595]​ while as seen above for the decision which do not qualify under treaties and laws of the jurisdiction, an action for ex parte judgment is instituted.

Along with the above, in knocking doors of the temple of justice for redress, principally, there should not exist more than one competing foreign judgment pronounced by the court of competent jurisdiction which was final and not open for impeachment, the rule against res judicata applies and the former suit is to be upheld.​[596]​ Such foreign decision have usually not ever lost a point of challenge. A good example (outside the commonwealth hands) is given from the decision in the case Yahoo! Inc. a Delaware corporation v La ligue contre le racisme et l'antisemitisme; L'uniondes etudiants juifsde France​[597]​ in which a different position was observed accelerating per in curium opinion of the bench but dismissing an appeal. In a short the narration bellow from the  Yahoo!’s case  may be brought across this study for revealing continuous Conflict of laws challenges not in young states like Tanzania but many big states.
Briefly, Yahoo! is a Delaware corporation with its principal place of business in California. Through its United States-based website yahoo.com, Yahoo! Ensured the availability of the  variety of Internet services, including a search engine, e-mail, web page hosting, instant messaging, auctions, and chat rooms. Its services via website in English run language wise was said to be targeted for AMERICAN USERS.HOWEVER, relies on servers located in California. Its foreign holdings, such as Yahoo! France, Yahoo! U.K., and Yahoo! India, have comparable websites for their respective countries. In the year 2000, yahoo was accused of presenting every day hundreds of Nazi symbols or objects for sale on the Website and given an eight days’ notice to stop the issues complained against or get sued result of which after 8 days, yahoo! Was sued in the USA and French court whereby the French court issued an interim order against Yahoo! to all necessary measures to dissuade and render impossible any access from French territory via Yahoo.com to the Nazi artifact auction service and to any other site or service that may be construed as constituting an apology for Nazism or a contesting of Nazi crimes and seizure all its hosts and so on the order that Yahoo! objected basing of the defense that among other things, that "there was no technical solution which would enable it to comply fully with the terms of the court order."

This lead to the French court to obtain a written report from three experts that concluded that under the then conditions approximately 70% of Yahoo! users operating from computer sites in France could be identified and the 70% number applied irrespective of whether a Yahoo! user sought access to an auction site, or to a site denying the existence of the Holocaust or constituting an apology for Nazism. The court specifically stated that it was not awarding any expenses or costs against Yahoo! France (which it had found to have complied "in large measure" with its order). LICRA and UEJF used United States Marshals to serve both orders on Yahoo! in Santa Clara, California. 

The French court has not imposed any penalty on Yahoo! for violations of the May 22 or November 20 orders. Nor has either LICRA or UEJF returned to the French court to seek the imposition of a penalty. Both organizations affirmatively represent to us that they have no intention of doing so if Yahoo! maintains its current level of compliance. Yet neither organization is willing to ask the French court to vacate its orders. As LICRA and UEJF's counsel made clear at oral argument, "My clients will not give up the right to go to France and enforce the French judgment against Yahoo! in France if they revert to their old ways and violate French law."
Along the way the French court after other finds started initiatives for enforcing its orders against yahoo. On December 21, 2000, Yahoo! filed suit against LICRA and UEJF in federal district court, seeking a declaratory judgment that the interim orders of the French court are not recognizable or enforceable in the United States as the Subject matter’s jurisdiction is based solely on diversity of citizenship. In a thoughtful opinion, the district court concluded that it had personal jurisdiction over LICRA and UEJF. In early 2001, after both interim orders had been entered by the French court, and after Yahoo! had filed suit in federal district court, Yahoo! adopted a new policy prohibiting use of auctions or classified advertisements on Yahoo.com "to offer or trade in items that are associated with or could be used to promote or glorify groups that are known principally for hateful and violent positions directed at others based on race or similar factors." 

Yahoo! has represented, in this court and elsewhere, that its new policy has not been adopted in response to the French courts’ orders, but rather for independent reasons. LICRA and UEJF timely appealed against the district court's rulings on personal jurisdiction, ripeness, and abstention. The majority of the panel differed on the jurisdiction while others concurred in the sense that some would have found personal jurisdiction, and a different majority would have found the case ripe for adjudication. But since a majority of judges voted to dismiss on one ground or the other, the appeal was dismissed.

For the purpose of recognition in particular, different grounds as to its refusal have been laid down in the UK. The notable ones include but not limited to once recognition is contrary to public policy, where the judgment was given in default of appearance, improper or no service effected to the defendants to its entirety, if the judgment is irreconcilable with an earlier judgment given in other member state on the same cause of action on the same parties and if the judgment is irreconcilable with a judgment given in a dispute between the same parties in the state of recognition.​[598]​  Generally, because of its construction and purpose, the Conflict of law appears to being given a status distinct from the ordinary rules of domestic law.​[599]​ Issues of public policy and rules of res judicata are accredited. 

A good example may be traced from a Greek position of the Court in the case of Calyon v Michailaidis and others​[600]​it was observed among other things that although re litigating an issue amounts to an abuse of process of the court even where the parties to the proceedings were different from those in earlier proceedings usually in the next sovereign forum the onus of proof to the alleging abuse of process established that further re litigation of the matter was the abuse of the court process. The decision in one forum cannot as well be taken as evidence in a newly case in the other forum as it would amount to forming a prima facie evidence. 

The same position is witnessed in the decision of the Supreme Privy Council in the case of  the Duchess of Kingston​[601]​Sir William Grey among other things put it categorically that re litigating an issue could  amount to abuse of the proceedings even where parties are different from those in earlier proceedings. On the issue of the Public Policy in Particular, the decision of the court in Singapore enlightens an exemplified position. What is grasped in the case of Star City Ltd (Formerly Sydney Harbour Casino Pty Ltd) v Tan Hong Woon​[602]​ parties had entered agreements on wager and gambling under the process recognized by the banks in Australia but terms were to be by the laws of the New South wales but the appellant brought an appeal in Singapore under her Civil Law and was unsuccessfully dismissed as the same could not withstand with the laws of Singapore. 

A note to take from the above case is that although wager and gambling proceeds were valid in the New South Wales, the court in Singapore could not assist in recovering proceeds which are against the Public Policy. Further, it is noted that there is no general principle of public policy in Singapore against recovery of money lent for the purposes of gambling abroad so long as the transaction was a genuine loan was therefore valid and enforceable according to that foreign law but contrary to local public policy (of the enforcing country that is Singapore) for the courts to be used by Casinos to enforce gambling debts disguised in the form of loans.​[603]​

All in all, though the position in UK, England, and or general Europe are somewhat open, still the reality may be observed in the light of Noronha​[604]​who observes that the principles of Conflict of laws are indeed scattered. Equally, the  position of the judiciary in the Indian case of Y.Narasimha Rao v Y.Venkala Lakshimi​[605]​ that  the statutory provisions  of Conflict of Laws are scatted and rarely as they aren’t codified. This reality is revealed in the other parts of the world as a notable challenge regardless of their economic, cultural and political maturity. 

Take for instance in South Africa, basing on the above context, in South Africa, for instance, the issue of public policy is connected to determination of the wrongfulness and reasonableness requires that the judiciary must take into consideration not only all the circumstances of the matter pertaining to the parties but also issues of public and legal policy in making a value judgment as to how the alleged wrongdoer’s conduct should be viewed by society​[606]​while that is one example there, another one example can be learn in the USA. Freilich​[607]​ observes that in the USA once Court ‘A’ of a certain state has powers on a certain action that it concludes the Court in ‘B’ has equally powers to enforce the same judgment basing on the American Rule of full faith and credit on judicial proceedings that constitutionally provides for that judgment of one state is final and conclusive in the other some that never existed prior to the stated rule. 

However that, rules as to practice the principle have also witnessed challenges arising from duo citizenship.​[608]​Some of the challenges stated are exemplified in Virginia where a will probated in another state is admitted to probate but remains subject to attack on appeal despite other domicile related challenges blanketing issues of succession arising Conflict of Laws arising from different states but in one Country.​[609]​

4.13	Conclusive Remarks
Generally, of all the aspects met in Recognition and enforcement of foreign arbitral awards in Uganda and Kenya, there some similar challenges. The most challenges lie on the particular issue of public policy as impedes enforcement on one hand and the independence of the judiciary on the other hand. The issue of the independence of the judiciary is inclined on the state sovereignty whereby the forum of the given county preserves its boundaries of working without being interfered. Treating the ordinary judgments other than the arbitral awards, applicable laws appears to be somewhat uncertain more especially where enforceability does not  recognize  a particular group of people and therefore demanding extending reciprocity that comes in the ambit of the minister concerned with legal affairs. In Kenya the reality stands as the law requires on extension of reciprocity while in Uganda the court has developed a system of diverting from the requirements of the law while applying the doctrine of comity and legal jurisprudence arising there from making principles to rely upon hence accommodating the foreign decisions. 

On the other hand, challenges facing enforcement of the foreign arbitral awards is insolence of the international instruments. This challenge is seen in the practice of Ugandan courts of Law. Still, the issue of sovereignty and independence of judiciary has its big back up in such decision regardless of the global interrelationship. For Uganda, whosoever talks over enforcement of the foreign judgments talks of The Constitution of the Republic of Uganda,​[610]​ The Judgment Extension Act, ​[611]​that deals with execution of decrees and warrants for any debt, damages or costs issued by the Superior Courts of Kenya, Malawi and Tanzania and establishes/empowers the court to enforce warrants of arrest issued by the superior or subordinate courts of those countries, on a defendant in a civil case. 


















Conflict of laws is the necessary part of the laws of every country as every country has distinctive legal system with different legal rules.​[623]​Social, Economic, Cultural interaction and related activities along with positive relations are globally inevitable. Such interactions may be direct or indirect. Likewise, relations arising from the above ways of life cannot easily lapse without any conflict that is likely to attract their resolutions. As thus cross border relation may rise conflict, a number of legal issues are established so as to bring the matter to an end. 

Of such issues likely to be witnessed, recognition and enforcement of foreign judgments and arbitral awards would be arrived in one jurisdiction while demanding to be enforced in the other jurisdictions or foreign sovereign state. Following such recognition for and or enforcement demand, it does not mean that such stage is  automatic rather, it must pass through different stages acceptable by enforcing states that may qualify such a judgment or arbitral award to be recognized and enforced. Reciprocity and public policy are usually central point as to recognition and enforcement of the said foreign decisions. 

The source of reciprocity include the bilateral and unilateral treaties/declarations, domestic laws and other principles of Private International Law. However, the declaring states may not be binding or creating legal obligations upon them though may be an agreement or declaration that is not binding or binding in nature. The reason behind this might be intended so by declaring states or political and hortatory nature of the state but might as well be intended for establishing a practice when accompanied by opinio juris hence making a custom of the state.​[624]​

A good example as to international agreements under which reciprocity is created may be drawn from the NYC whereby Tanzania, Kenya and Uganda are part. The International Convention for Recognition and Enforcement of the Civil Judgments​[625]​ for Kenya specifically and many other Model treaties. As it was once noted by Denning, J. in Nyali Ltd v Attorney General,​[626]​ foreign laws can not apply on the land without modification qualification, it has many refinements and technicalities which are not suited to other folk in these far off land that people have law which they understand and which they will respect. These qualifications to be made are entrusted in the judges of the land. 

To Tanzania, although, court rules are developed by the judge with such duties, the rules pertaining enforcement of foreign decisions has remained a ceremonial as for example the REFJA states otherwise. This is along with reciprocity to some matters on the existence of Conflict of Laws principles establishing obligations to forums to recognize and enforce foreign judgments in their jurisdictions as such short of which an implication is that recognition and enforcement of foreign judgments in countries like Tanzania are totally based on legislations. 
Qualifications among the requirements for recognition and enforcement of the foreign judgment in Tanzania under the reciprocal enforcement of foreign judgments laws are covered under both section 3 and 6 of the REFJA. While for the purpose of extension of judgments under the JEA assisted with the CPC and if the decisions are award, the Arbitration act provide for requirements to register the arbitral award so as to entitle it a court decree for enforcement as the circumstance dictates. The nature of state politics of the country, outdated laws and immaturity of the subject reflection are all together noted.

In Uganda, the court has not tied its hands on the requirements of the law governing the recognition and enforcement of the foreign judgments while Kenya open constitutionality of the International laws whereby laws of Kenya together with the International Convention on Recognition and Enforcement of Foreign Civil Judgments appear to have a big role to play. Kenya has as well successfully been a member to a number Model Laws by standardizing its domestic ones to dictate the global needs. All in All, this study has noticed that African states have not developed the Conflict of Law Regime while the available applicable laws are either biblical or dormant. In addition to that, writers on the similar law in Africa appear to have not developed interests on the topics relating to Conflict of Laws.

The arbitral award in each covered jurisdiction is governed by the Arbitration Act of the particular country and the NYC. Of the noted matter in each area, the issue of public policy appears to ruin the system. Although, this appears to be a problem in registration and enforcement of Foreign Arbitral Award, Tanzania as per the today’s position cannot ignore registration of the Foreign Arbitral Award merely on ground of public policy as it is not a Ground to dispute the foreign arbitral award before the court of law as observed by the High Court of Tanzania in the petition by Tanzania Electric Supply Company v DOWANS Holdings SA (COSTARICA) and DOWANS Tanzania Ltd (Tanzania).​[627]​ 

Uganda shall always decide on what amounts to public policy depending on the matter before the eye of the court while in Kenya, the Arbitration Act is appreciated by many when it comes on the issue of the Public Policy as it has established what amounts to the same. As the NYC is the back up to Arbitration Acts of the particular states as signatories, In Kenya the same is as well constitutionalized that its applicability along with other international instruments are as good as domestic laws. In Uganda, the court of law as per prior authority reserves right to respect or ignore the NYC. In Tanzania the reality is uncertain. The Independence of Judiciary on the other hand is uncertain, wide it stands in Tanzania and other sister states. 

Unfortunately, it was discussed but not found directly connected with reciprocal and enforcement of the foreign judgments or arbitral awards. However, some authorities in Kenya and Uganda have revealed how courts have emerged to depart from the statutory lacunae to Principles of Private International Laws such as the doctrine of comity to establish reciprocity. This state of affair has made the courts not to wait for the Minister for legal affairs in given states to gazette extension of reciprocity. In other words, courts have started revolution to exercise their full powers in untying their hands to administer justice freely. A bit in Tanzania, the same is learnt on how the state conceptualize it as seen from the speech by His Excellence the then President of Tanzania only to mention and the update position of the law that requires the court rules and extension of reciprocity to be in the hand and decision of the executives, that is the President and the Minister concern with legal affairs.

This study reserves rights to remark that Tanzania Legal Regime governing enforcement of foreign judgments and arbitral award is stagnant and outdated as to recognition and enforcement of foreign judgments in this inevitable global integration in the manner that the society needs may be dictated. However, as it was once noted by Ocran​[628]​ Private foreign investment that accompany the need of good laws to cub their security and certainty in decision enforcement process, is crucial to the development categories of all developing countries and therefore many African Countries have gone out of their way to not only adopt investments oriented policies but also to promulgate laws and incentives with the view to protect foreign investments. Social mores have changed radically in recent years outdating many precedents dealing with social interactions which should as well change the dictates of the law visa vi the society.

A note should practically depict the available laws in their practicability while measures in updating them to match with the current global wants are established and respected. The Independence of Judiciary may not be observed in these dormant laws today where for instance section 5(1) of the REFJA​[629]​  requires that rules of procedures of the court cannot be made unless the President approves such authority to do so. This would be nothing but breaking walls of the independence of judiciary. The REFJA does not as well provide for what amounts to public policy referred to under Section 6(1) (v)​[630]​ so as to ascertain possible desires by whosoever has rights to enjoy redress from the fountain of justice. It should be noted that In Tanzania, the President or the Minister means the part on powers, and whosoever talks of the party on powers, means implementation of the part manifesto of the ruling party. This is to say, politics may once be relied on to determine legal rights matters and may fall under the personal decisions and eventually mislead hands of justice and fairness.

5.2.	Recommendations
Tanzania, Kenya and Uganda differ on treatment over recognition for and enforcement of foreign judgments. No doubt that this has never been a problem nor has it ever been a challenge. This is because of independence and rights to decide on sovereignty principles. The society of Tanzania has grown, demand increased and social economic integration with different nationals witnessed. No doubt that the state has left behind laws pertaining to recognition and enforcement of foreign judgments. It is therefore in the suggestion of this study that the applicable laws be revised to suit the today’s demand since they are colonial creature.

The important areas of the laws; for instance section 3,5 and 6 of the REFJA need to be re observed so as under section 3 to enable the court of law extend its working parameters independently as the decision stands in the Ugandan case of  Christopher and Carol v AG (of Uganda).​[631]​ Further eyes to be thrown under section 5 that demands the High Court to make regulations to deal with foreign judgments, the president must put his hands while under section 6,the noted problem is the concept of public policy that need to be observed. This concern shall be in the possible areas to first safeguard both public and individual interests while encouraging fellow foreigners to interact.

Like in Kenya where all international instruments which Kenya has signed, has as well accepted to have status as domestic laws though un handsomely received in Kenya due to the enabling position of the Constitution that is said to have tied hands of the judiciary, the NYC which this study has uniquely touched along with the Arbitration Act of each sovereign must be accorded weight they deserve and fully respected. Although some writers have observed that the NYC is loose in its applicability, the same need to be respected not as it stands but the objectives behind its presence. As it may be wealth to remember; international law is the law as alerted by  Rebecca and Olga​[632]​ and as Fredric and Martin​[633]​ denotes, international law is one of the factors affecting  human interactions across national borders, there is no world government and no supreme law and likewise no supreme court with compulsory jurisdiction, et cetera, 

However, whosoever overlooks lack of strong  central authoritative institution in the international system, that is  to abandon stereotype of the law as a centralized constraint system backed by threat of cohesive sanctions, then it would leave  open the possibility  of accepting international law as a law. It is therefrom the jurisprudence derived from the above writers that international instruments such as NYC must be respected and enforced. Therefore, states ought to assist in enforcing the whims behind the NYC rather than using the sovereignty umbrella to shark from them. 
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